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U.S. Customs Service 


Treasury Decision 


19 CFR Part 4 
(T.D. 95-54) 


RIN 1515—AB46 
FILING OF EXPORT CERTIFICATES 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Final rule. 


SUMMARY: This document amends the Customs Regulations to allow 
a vessel carrying a shipment of meat or meat-food products to be cleared 
before the filing of a copy of an export certificate if a statement is pro- 
vided to Customs regarding the shipment and the export certificate. 
The copy of the export certificate must then be presented within 4 days 
of the vessel’s clearance. The regulations are being amended so that 
they will conform to revised regulations of the Food Safety and Inspec- 
tion Service of the U.S. Department of Agriculture. 


EFFECTIVE DATE: August 11, 1995. 


FOR FURTHER INFORMATION CONTACT: Barbara Whiting, Car- 
rier Rulings Branch, (202) 482-6940. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


In this document, Customs amends its regulations so that there will 
be consistency between regulations of the U.S. Department of Agricul- 
ture (USDA) and those of Customs regarding the time frame within 
which an exporter must file a certificate certifying the wholesomeness 
of meat or meat-food products being exported. 

Under the Federal Meat Inspection Act (FMIA) (21 U.S.C. 601 et seq.), 
meat and meat products intended and offered for export and sale in a 
foreign country must be inspected. In addition, FMIA prohibits the 
clearance for departure of any vessel carrying meat and meat. products 
for export to and sale in a foreign country until the owner or shipper has 
obtained from an inspector a certificate indicating that the products are 
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sound and wholesome (unless the Secretary has waived certificate 
requirements for the country). 

On May 16, 1994, Customs published a Notice of Proposed Rulemak- 
ing in the Federal Register (59 FR 25376) in which it proposed amend- 
ing the Customs Regulations so that they would conform to the USDA 
Regulations which governed the duties of exporters of meat and meat 
products and which had been amended at an earlier date. 

In 1986, the Food Safety and Inspection Service (FSIS) of the Depart- 
ment of Agriculture, which administers the FMIA, amended its regula- 
tions. Previously, the FSIS regulations required that exporters deliver a 
duplicate of the export certificate to the shipper for filing with Customs 
at the time the master’s manifest or supplemental manifest is filed by 
the chief officer with Customs; that is, on the day of departure. Other- 
wise, the vessel carrying the meat or meat products would not be 
granted clearance. Because § 4.75 of the Customs Regulations allows 
shippers a delay of four business days in the filing of a Complete Cargo 
Declaration (manifest), the FSIS regulations were amended to allow a 
vessel carrying a shipment of meat or meat products to clear in those 
instances where the duplicate export certificate is not available at 
departure time. In lieu of the duplicate export certificate, the shipper, 
shipper’s agent, or the vessel’s agent must provide Customs with a 
statement under the shipper’s or agent’s letterhead signed by the ship- 
per which briefly describes the shipment of the product, the number of 
boxes, number of pounds, the product name and the USDA export cer- 


tificate number that covers the shipment. Exporters must file the dupli- 
cate export certificate within 4 days of the clearance of a vessel carrying 
a shipment of meat or meat products. 


ANALYSIS OF COMMENTS 


In response to its request for comments on the Notice of Proposed 
Rulemaking, Customs received only one comment and that comment 
supported the proposed amendment. The comment also suggested that 
Customs undertake additional measures to coordinate interagency 
activities. Because this suggestion exceeds the scope of the original pro- 
posal, Customs need not address it here. However, should Customs 
determine any additional actions should be taken in the future, a new 
Notice of Proposed Rulemaking will be published. 


DETERMINATION 


After further consideration of the proposal and in light of the only 
comment received supporting the proposal, Customs has determined 
that it should amend that section of its regulations governing the clear- 
ance of vessels carrying meat and meat products. Section 4.72(a) of the 
Customs Regulations (19 CFR 4.72(a)) is being amended so that rather 
than withhold clearance until copies of the USDA issued export certifi- 
cates have been filed with the district director, Customs can now grant 
clearance to vessels when a statement is submitted to Customs describ- 
ing the shipment and the export certificates. Shippers will still have to 
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comply with the 4-day time limit of § 4.75 for submitting copies of the 
USDA export certificates. 


EXECUTIVE ORDER 12866 AND REGULATORY FLEXIBILITY ACT 


This amendment is not a “significant regulatory action” within the 
meaning of E.O. 12866. Based on the supplementary information set 
forth above and pursuant to the provisions of the Regulatory Flexibility 
Act (5 U.S.C. 601, et seq.), it is certified that the amendment will not have 
a significant economic impact on a substantial number of small enti- 
ties. Accordingly, it is not subject to the regulatory analysis or other 
requirements of 5 U.S.C. 603 and 604. 


DRAFTING INFORMATION 
The principal author of this document was Peter T. Lynch, Regula- 
tions Branch, Office of Regulations and Rulings, U.S. Customs Service. 
However, personnel from other offices participated in its development. 


LIST OF SUBJECTS IN 19 CFR Part 4 


Customs duties and inspection, Exports, Meat and meat products, 
Meat inspection, Vessels. 


AMENDMENT TO THE REGULATIONS 


For the reasons set forth above, part 4, Customs Regulations (19 CFR 
part 4), is amended as set forth below. 


PART 4—VESSELS IN FOREIGN AND DOMESTIC TRADES 


1. The general authority citation for part 4 continues to read as 
follows: 


Authority: 5 U.S.C. 301; 19 US.C. 66, 1431, 1433, 1434, 1624; 
46 U.S.C. App. 3, 91. 
* 


* * * * * * 


2. Paragraph (a) of § 4.72 is amended by adding, at the end thereof, 
two new sentences to read as follows: 


§ 4.72 Inspection of meat, meat-food products, and inedible 
fats. 

(a) * * * If such certificate has been obtained but is unavailable at the 
scheduled time of a vessel’s departure, the vessel may be cleared on the 
basis of the receipt of a statement, under the shipper’s or shipper’s 
agent’s letterhead, certifying the number of boxes, the number of 
pounds, the product name and the U.S. Department of Agriculture 
export certificate number that covers the shipment of the product. If 
such statement has been used as the basis for obtaining vessel clear- 
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ance, the duplicate of the certificate must be filed with Customs within 
the time period prescribed by § 4.75. 
* * * * 


* * * 


GEORGE J. WEISE, 
Commissioner of Customs. 


Approved: June 26, 1995. 
JOHN P. SIMPSON, 
Deputy Assistant Secretary of the Treasury. 


[Published in the Federal Register, July 12, 1995 (60 FR 35837)] 





U.S. Customs Service 


Customs Service Decisions 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, DC, July 6, 1995. 
The following decisions of the United States Customs Service, Office 
of Regulations and Rulings, have been determined to be of sufficient 
interest or importance to merit publication in the CUSTOMS BULLETIN. 
Harvey B. Fox, 
Director, 
Office of Regulations and Rulings. 


(C.S.D. 95-6) 


This ruling holds that royalty payments made by an importer to a seller 
should be added to the price actually paid or payable for the imported 
articles either as royalties under section 402(b)(1)(D) or proceeds of a 
subsequent use under section 402(b)(1)(E), Tariff Act of 1930, as 
amended by the Trade Agreements Act of 1979. 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC, June 6, 1995. 


VAL R:C:V 545784 LR 
Category: Valuation 
DISTRICT DIRECTOR 
US. CusToMs SERVICE 
Seattle, WA 


Re: IA. 39/94; royalties; proceeds; sufficient information; interest. 


DEAR SIR: 

This is in response to your request for Internal Advice 39/94, dated 
June 2, 1994, regarding the dutiability of royalties paid by Nichimo 
USA (“importer”) to Nichimo Co., Ltd. Of Japan (“seller”) for manufac- 
turing know-how associated with the purchase and use of an imported 
Net Making Machine. Your request was forwarded to us by the Chief, 
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NIS Machinery Branch, New York Seaport on September 14, 1994. On 
September 22, 1994, your office notified the importer of your request 
for internal advice and indicated that any written comments submitted 
within 30 days would be considered. No written comments from the 
importer were received. We regret the delay in responding. 


Facts: 


You state that the importer is a wholly owned subsidiary of the seller. 
By purchase agreement dated January 1992 (“Supply Agreement”), the 
importer agreed to purchase and the seller agreed to sell a used Ultra 
Net Making Machine (“Machine”) and accessories. You state that the 
Machine, which manufactures knotless fish netting (“Product”) , is 
unique. You further indicate that the Machine is internationally pat- 
ented but that the importer stated that it was impossible to furnish a 
copy of this patent as it is located in Japan. 

The Supply Agreement provides that the importer will pay the seller 
the purchase price in five yearly installments including ten percent 
interest. The amount of interest is separately identified. The Supply 
Agreement further provides that the seller retains ownership until all 
payments have been finalized and that the importer cannot resell the 
Machine even if ownership is transferred to the importer, because the 
Machine includes the production know-how which is owned by the 
seller. A copy of the Supply Agreement was submitted. 

A separate Royalty Agreement dated May 1, 1992 (“Royalty Agree- 
ment”), between the importer and the seller provides that the parties 
shall agree on the royalty of manufacturing know-how owned by the 
seller concerning the Machine as follows: 1) the importer shall pay to 
the seller as royalty 5% of the domestic sales price in U.S.A. on all prod- 
ucts manufactured by the Partnership and 2) the payment of the roy- 
alty shall be continually made as long as the partnership for 
manufacturing the Product continued and existed. A copy of the Roy- 
alty Agreement was provided. 

You indicate that the Machine was imported on May 1, 1992 and is 
leased to Superior Netting Products, Inc. a joint venture between the 
importer and another company (“the Partnership”). The entry has not 
been liquidated. 

You ask us to address: 1) whether the royalty payments are dutiable 
and if so, for how long; and 2) whether the interest charges on the 
Machine paid after the date of importation are dutiable. 

Your opinion is that the royalty payments are part of transaction 
value because they are a condition of sale of the imported machine. 
While the New York Seaport generally concurs with your analysis 
regarding this issue, that office is of the opinion that transaction value 
does not exist because the royalty is not quantifiable. Although the 
importer has not submitted any written comments, you advise that its 
position is that the royalty is for the value of a technician furnished to 
the importer to set up the machine and train personnel and that these 
expenses for the technician are paid as a separate cost by the importer. 
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Issues: 


1. Whether the 5% royalties paid by the importer to the seller based on 
sales of Products manufactured using the imported Machine should be 
added to the price actually paid or payable and if so, for how long. 

2. Whether the portion of the price representing interest is dutiable. 


Law and Analysis: 


As you are aware, the preferred method of appraising merchandise 
imported into the United states is transaction value pursuant to section 
402(b) of the Tariff Act of 1930, as amended. by the Trade Agreements 
Act of 1979 (TAA), codified at 19 U.S.C. 1401a. Section 402(b)(1) of the 
TAA provides, in pertinent part, that the transaction value of imported 
merchandise is the “price actually paid or payable for the merchandise 
when sold for exportation to the United States” plus enumerated statu- 
tory additions, including any royalty or license fee related to the 
imported merchandise that the buyer is required to pay as a condition of 
the sale for export to the United States (section 402(b)(1)(D)) and the 
proceeds of any subsequent resale, disposal or use of the imported mer- 
chandise that accrue to the seller (section 402(b)(1)(E)). 

The “price actually paid or payable” is defined in section 402(b)(4)(A) 
of the TAA as the “total payment (whether direct or indirect, and exclu- 
sive of any costs, charges, or expenses incurred for transportation, 
insurance, and related services incident to the international shipment 
of the merchandise * * *) made, or to be made, for the imported mer- 
chandise by the buyer to, or for the benefit of, the seller.” The price actu- 
ally paid or payable for imported merchandise shall be increased by the 
amounts attributable to the enumerated additions only to the extent 
that each such amount is not otherwise included within the price actu- 
ally paid or payable; and is based on sufficient information. Section 
402(b)(1) TAA. 

The transaction value between a related buyer and seller is accept- 
able if an examination of the circumstances of the sale of the imported 
merchandise indicates that the relationship between such buyer and 
seller did not influence the price actually paid or payable or if the trans- 
action value of the imported merchandise closely approximates certain 
“test values”. For purposes of this ruling we assume that transaction 
value is acceptable. 


ADDITIONS TO PRICE ACTUALLY PAID OR PAYABLE 
Additions under 402(6)(1)(D): 


Since the subject royalties are not included in the price actually paid 
or payable, we must analyze whether they should be added thereto 
under section 402(b)(1)(D) TAA. Under this provision, an addition is 
made for any royalty or license fee “related to the imported merchan- 
dise that the buyer is required to pay, directly or indirectly, as a condi- 
tion of the sale of the imported merchandise for exportation to the 
United States.” Thus, in order to be dutiable under this provision, the 
royalty must be related to the imported merchandise and the payment 
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of such royalty must be a condition of the sale of the imported merchan- 
dise. The following three questions are relevant in determining 
whether these conditions are satisfied: 1) was the imported merchan- 
dise manufactured under patent; 2) was the royalty involved in the pro- 
duction or sale of the imported merchandise and 3) could the importer 
buy the product without paying the fee. An affirmative answer to ques- 
tions 1 and 2 and a negative answer to question 3 points to dutiability. 
See General Notice, Dutiability of Royalty Payments, Vol. 27, No. 6 
Cust. B. & Dec. at 1 (February 10, 1993) (“Hasbro II ruling”). 

In this case, the answer to the first question is “yes”; the Machine was 
manufactured under patent. Royalties and license fees for patents cov- 
ering processes to manufacture the imported merchandise will gener- 
ally be dutiable. See Statement of Administrative Action (SAA), H.R. 
Doc. No 1583, Pt. II, 96th Cong., 1st Sess. (1979), reprinted in Depart- 
ment of the Treasury, Customs Valuation under the Trade Agreements 
Act of 1979 at 48 (1981) The answer to the second question is “yes”; the 
royalty was involved in the sale of the imported Machine. As indicated 
above, the Supply Agreement specifically states that the importer shall 
not resell the Machine because it includes the production know-how 
which is owned by the seller. Thus, in order to purchase and use this pat- 
ented machine, the importer must pay the seller the royalties in ques- 
tion. The sale of the Machine to the importer is inextricably intertwined 
with the payment of the royalties. Finally, the answer to the third ques- 
tion is “no”; the importer could not buy the Machine without paying the 
royalty. Again, we refer to the language in the Supply Agreement that 
the Machine includes production know-how owned by the seller and 
that the importer is precluded from selling the Machine. Based on this 
language and the Royalty Agreement, we conclude that the importer 
could not buy the machine without paying the royalty. 

Also, we note that as in Hasbro II, the royalties are paid by the buyer 
to the seller. In determining that the royalties could have been consid- 
ered to be dutiable under section 402(b)(1)(D), Customs referred to the 
language in the SAA regarding royalties paid by the buyer to the seller: 


* * * an addition will be made for any royalty or license fee paid by 
the buyer to the seller, unless the buyer can establish that such pay- 
ment is distinct from the price actually paid or age for the 


imported merchandise, and was not a condition of the sale of the 
imported merchandise for exportation to the United States 
(emphasis added). 


Hasbro II at page 12. 

In this case, the importer/buyer has not established that the royalty 
payment is distinct from the price actually paid or payable for the 
machine and that it was not a condition of importation. As discussed 
above, we believe that the facts indicate otherwise. 

Finally, in Hasbro II, Customs determined that the method of calcu- 
lating the royalty, e.g. on the resale price of the goods, is not relevant to 
determining the dutiability of the royalty payment. Thus, in this case, 
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the fact that royalty is based on a percentage of the sales price of the 
Products manufactured with the Machine, is not relevant. 

Based on the above considerations, we find that the royalty payments 
relate to the imported Machine and that such payments are a condition 
of sale of the imported merchandise. Therefore, provided the amount of 
the royalties is based on sufficient information, the royalties are to be 
added to the price actually paid or payable for the Machine under sec- 
tion 402(b)(1)(D). 

Additions under 402(b6)(1)(E): 


Alternatively, as discussed below, the royalties in question are duti- 
able under section 402(a)(1)(E) TAA, as proceeds of any subsequent 
resale, disposal or use of the imported merchandise that accrue to the 
seller are dutiable. (Emphasis added). With regard proceeds, the SAA, 
supra, reprinted in Department of the Treasury, Customs Valuation 
under the Trade Agreements Act of 1979 at 49, provides that: 

[a]dditions for the value of any part of the proceeds of any subse- 
quent resale, disposal or use of the imported merchandise that 


accrues directly or indirectly to the seller, do not extend to the flow 
of dividends or other payments from the buyer to the seller that do 
not directly relate to the imported merchandise. Whether an addi- 
tion will be made must be determined on a case-by-case basis 
depending on the facts of each individual transaction. 


In Hasbro II, supra at 13, Customs referred to the definition of pro- 
ceeds in analyzing whether certain payments were proceeds within the 


meaning of section 402(b)(1)(E). The decision states: 


Proceeds are defined as “issues or income; yield; receipts; pro- 
duce; money or articles of other thing of value arising or obtained 
by the sale of property; the sum, amount, or value of property sold 
or converted into money or into other property. Notice, p. 13 cited 
Black’s Law dictionary, 6th ed., 1990 at p. 1204. Another definition 
of prone is “what is produced by or derived from something (as a 
sale investment, levy, business) by way of total revenue: the total 
amount brought in * * *.” Webster’s Third New International Dic- 
tionary 1986. 

In applying this definition in the context of 402(b)(1)(E) the 
income produced from the subsequent resale, disposal, or use of the 
imported merchandise that accrues directly, or indirectly, to the 


— is added to the price actually paid or payable for the imported 
goods. 


In Hasbro II, the payments at issue accrued to the seller upon the 
resale of the imported merchandise. Specifically, the seller received 7% 
of income from the subsequent resale of the imported merchandise. 
Customs ruled that such payments constituted proceeds of the subse- 
quent resale of the imported merchandise and were to be added to the 
price actually paid or payable for the imported merchandise. See also 
HRL 544800, May 17, 1994 (regarding proceeds of a subsequent resale). 
In other rulings, Customs considered whether royalty payments 
accrued to the seller upon the resale of the imported merchandise where 
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the royalty was based on the sale of a finished product which incorpo- 
rated the imported product. See HRL 545307, February 3, 1995; C.S.D. 
93-26 (HRL 545114, September 30, 1993); C.S.D. 92-12 (HRL 544656, 
June 19, 1991). 

The present case is different from the above rulings because the 
Machine is not the subject of a subsequent resale. The issue here is 
whether proceeds accruing to the seller from the use of the imported 
merchandise are dutiable. Although we have not previously considered 
this question we believe that under appropriate circumstances they are. 
As the statutory language makes clear, it is not necessary for the pro- 
ceeds to accrue from the resale of the imported product; the proceeds 
may also accrue from the use of the imported product. We believe that 
the present case falls squarely within the language of 402(b)(1)(E). As 
indicated above, the imported Machine contains the production know- 
how for which the royalties are paid. The importer pays the seller royal- 
ties for the right to purchase and use the imported Machine. The 
royalties are paid to the seller each time the Machine is used to produce 
the Product and such Product is sold. We conclude that the royalty is 
income which accrues to the seller upon the subsequent use of the 
imported Machine. The royalty may be added to the price actually paid 
or payable under 402(b)(1)(E) provided there is sufficient information 
to determine the amount. 

Thus, the instant case involves the type of situation described by Con- 
gress where “certain elements called ‘royalties’ may fall within the 
scope of the language under either new section 402(b)(1)(D) or 


402(b)(1)(E) or both. See, Hasbro II at 13, quoting from H.R. Rep. No 
317, 96th Cong., 1st Sess. (1979) at 80 and S. Rep. No. 249, 96th Cong., 
1st Sess., at 120 (1979). 


Sufficiency of Information: 


The next issue to be addressed is whether there is sufficient informa- 
tion to determine the amount of the royalties/proceeds. This issue arises 
because the royalties are not due until the Products manufactured 
using the imported Machine are sold in the U.S. 

Section 402(b) TAA provides that the price actually paid or payable 
for imported merchandise shall be increased by the amounts attribut- 
able to the enumerated items only to the extent that such amount is 
based on sufficient information. If sufficient information is not avail- 
able, for any reason, * * * the transaction value of the imported mer- 
chandise concerned shall be treated, for purposes of this section, as one 
that cannot be determined. The term “sufficient information” is 
defined as “information that establishes the accuracy of such amount, 
difference, or adjustment.” 

In HRL 545504, May 4, 1995, involving proceeds under section 
402(b)(1)(E), counsel argued that there was a lack of sufficient informa- 
tion to establish transaction value because the proceeds cannot be 
quantified in a reasonable period of time. In that case, the buyer was 
required to account for sales on a quarterly basis, with an accounting 
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and payment due 30 days after the end of a quarter. Customs rejected 
counsels argument noting the following: 


The TAA is designed to accommodate situations in which a pur- 
chase price is established, but not paid, at the time merchandise is 
imported into the United States. For purposes of the transaction 
value provision, a bona fide sale may be found to exist even though 
actual payment has not been made for goods at the time of importa- 
tion, provided that the purchase agreement includes fixed terms 
which make the purchase price either determined or determinable 
at that time. 

Two situations in which a buyer and a seller have potentially 
agreed to a price without full payment being made prior to or at the 
time of importation involve royalties and proceeds of subsequent 
resale, disposal or use of the imported merchandise. In both of 
these instances, Customs must determine whether payments— 
which inure to the benefit of a foreign seller after importation has 
occurred—should be added to the “price actually paid or payable” 
for purposes of calculating the duty owed. Such amounts should be 
added provided there is sufficient information upon which to deter- 
mine the amounts therefor. 

* * * we do not find that such a payment arrangement indicates, 
prima facie, that the proceeds cannot be quantified in a reasonable 
period of time and, hence, that there is a lack of sufficient informa- 
tion. It is our position that the term “subsequent resale,” by its 
very nature, implies that proceeds may not be paid, or even quanti- 
fiable, for some time after importation of the merchandise. Fur- 


thermore,we do not believe the payment structure agreed to by the 
parties is uncommon in such transaction. To hold otherwise could 
render transaction value unacceptable in numerous cases in which 
proceeds subsequently accrue to the seller. Cf. HRL 542701, TAA 
No. 47, issued April 28, 1982, and HRL 542746, issued March 30, 
1982. 


In this case, even though the amount of the royalty/proceeds addition 
is not known at the time of importation, we believe that there is suffi- 
cient information to determine the amount of the addition. The royalty 
agreement clearly specifies how the royalties are to be calculated. As 
such, there is information that establishes the accuracy of such amount. 
Additions should be made for the royalties/proceeds paid by the 
importer to the seller up to the time the entry is liquidated. You should 
request an accounting from the importer regarding royalties paid to the 
seller in order to determine the proper amount of the addition. If such 
an accounting is not provided and you cannot otherwise determine the 
amount of the royalties/proceeds, the Machine cannot be appraised 
based on transaction value. 


DUTIABILITY OF INTEREST PAYMENTS 
The Supply Agreement provides that the importer will pay the seller 
the purchase price in five yearly installments including ten percent 
interest. The interest charges are identified separately in the Supply 
Agreement. In T.D. 85-111, July 17, 1985, Customs indicated that inter- 
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est payments, whether or not included in the price actually paid or pay- 
able for imported merchandise, should be not considered part of 
dutiable value provided the following criteria are satisfied: 


1. the interest charges are identified separately from the price 
actually paid or sebeile: 

2. the financing arrangement in question is made in writing; 

3. when required by Customs, the buyer can demonstrate that 
the goods undergoing appraisement are actually sold at the price 
declared as the price actually paid or payable, and the claimed rate 
of interest does not exceed the level for such transaction prevailing 
in the country where, and at the time, when the financing was 
provided. 


On July 17, 1989, Customs published a Statement of Clarification 
regarding T.D. 85-111 (54 FR 29973) in which we stated that for the 
purposes of T.D. 85-111, the term “interest encompasses only bona fide 
interest charges, not simply the notion of interest arising out of delayed 
payment.” Customs added that “bona fide interest charges are those 
payments that are carried on the importer’s books as interest expenses 
in conformance with generally accepted accounting principles.” This 
clarification became effective October 16, 1989. See also, C.S.D. 91-10 
which applied the statement of Clarification for T.D. 85-111. 

In this case, the interest charges on the imported machine are 
excluded from the price actually paid or payable provided the condi- 
tions set forth above are met. 

Holding: 

The royalty payments made by the importer to the seller should be 
added to the price actually paid or payable for the imported machines 
either as royalties under section 402(b)(1)(D) or proceeds of a subse- 
quent use under section 402(b)(1)(E). Additions should be made for roy- 
alty payments made by the importer to the seller up to the time of 
liquidation. Interest charges are excluded from the price actually paid 
or payable if the conditions set forth in T.D. 85-111 and the Statement 
of Clarification are met. 

THOMAS L. LOBRED, 
(for John Durant, Director, 
Commercial Rulings Division.) 
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(C.S.D. 95-7) 


This ruling holds that royalty payments made by a buyer to a seller for 
the right to distribute certain imported merchandise, are not 
dutiable as royalties, but, rather, as proceeds of subsequent resale as 
provided for under 19 U.S.C. 1401a(b)(1)(D)-(E). 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC, May 4, 1995. 


VAL CO:R:C:V 545504 LPF 


Category: Valuation 
DISTRICT DIRECTOR 


US. CustoMs SERVICE 
10 Causeway Street—Room 603 
Boston, MA 02222-1059 


Re: Internal Advice 94/93; Dutiability of proceeds paid to seller; C.S.D. 
91-6; HRLs 542701, 542746, 543281. 


DEAR SIR: 

This is in response to your request for Internal Advice 94/93, sub- 
mitted by Ross & Hardies, on October 22, 1993, on behalf of their client, 
Schmid Inc. (Schmid) of Randolph, MA. The request was received by 
this office on December 22, 1993, and a report submitted by the con- 
cerned NIS was received on May 12, 1994. The request concerns the 


dutiability of proceeds paid by Schmid to Goebel Prozellan-Fabrik 
(Goebel) for exclusive U.S. distributorship of Goebel products. The 
issue evolved through an audit of Schmid by the Northeast Region’s 
Regulatory Audit Division (RAD). 


Facts: 


Schmid is the exclusive distributor in the United States of figurines, 
collectors’ plates, bells, dolls, and similar products which depict, are 
derived from, and/or inspired by the artwork of Sister M.I. Hummel. 
This right is granted in an exclusive distributorship agreement (Agree- 
ment), dated as of November 8, 1988, between Schmid and Goebel, the 
seller of the merchandise. Counsel submitted a copy of the Agreement 
for our review. Pursuant to the Agreement, Schmid pays Goebel a roy- 
alty computed on the basis of its sales of the merchandise at wholesale, 
adjusted for returns. Presently, no minimum royalty and no minimum 
purchase is required. Schmid is required to account for sales on a quar- 
terly basis, with an accounting and payment due 30 days after the end of 
a quarter. It is our understanding that Schmid purchases the merchan- 
dise directly from Goebel. 

It is counsel’s position, in part, that since Goebel does not have a 
vested right, or a claim to any of Schmid’s sales receipts, the payment 
does not constitute proceeds which accrue to Goebel. Furthermore, 
even if such amounts are deemed dutiable, counsel avers that the pro- 
ceeds cannot be quantified in a reasonable period of time, indicating 
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that there is a lack of sufficient information to establish transaction 
value. In particular, counsel notes the difficulty in allocating a royalty, 
based on total sales of the merchandise, to the individual purchase price 
of each of the products. 


Issue: 


Based on the facts provided, whether the royalties or fees at issue, 
paid by the buyer, Schmid, to the seller, Goebel, constitute dutiable pro- 
ceeds to be included within the transaction value and whether sufficient 
information is available in order to make an appropriate adjustment 
with respect to the amount of the proceeds. 


Law and Analysis: 


As you are aware, the preferred method of appraising merchandise 
imported into the United States is transaction value pursuant to sec- 
tion 402(b) of the Tariff Act of 1930, as amended by the Trade Agree- 
ments Act of 1979 (TAA), codified at 19 U.S.C. 1401a. Section 402(b)(1) 
of the TAA provides, in pertinent part, that the transaction value of 
imported merchandise is the “price actually paid or payable for the 
merchandise when sold for exportation to the United States” plus enu- 
merated statutory additions, including any royalty or license fee related 
to the imported merchandise that the buyer is required to pay as a 
condition of the sale for export to the U.S. (section 402(b)(1)(D)) and the 
proceeds of any subsequent resale, disposal or use of the imported mer- 
chandise that accrue to the seller (section 402(b)(1)(E)). 

The “price actually paid or payable” is defined in section 402(b)(4)(A) 
of the TAA as the “total payment (whether direct or indirect, and exclu- 
sive of any costs, charges, or expenses incurred for transportation, 
insurance, and related services incident to the international shipment 
of the merchandise * * *) made, or to be made, for the imported mer- 
chandise by the buyer to, or for the benefit of, the seller.” 


Dutiability of Royalties and Proceeds: 


It is our understanding that the concerned parties agree that the 
amounts at issue are not dutiable as royalties. Based on the information 
provided, we concur with this position, noting that: 1) the imported 
merchandise is not manufactured under patent; 2) the royalty is not 
involved in the production or sale of the imported merchandise and; 
3) the importer could buy the product without paying the fee. See Gen- 
eral Notice, Dutiability of Royalty Payments, Vol. 27, No. 6 Cust. B. & 
Dec at 1 (February 10, 1993). 

Nevertheless, the payments still may be added to the price actually 
paid or payable as proceeds pursuant to section 402(b)(1)(E). General 
Notice, supra, at 6-7. With regard to proceeds, the SAA provides that: 


[a]dditions for the value of any part of the proceeds of any subse- 
quent resale, disposal or use of the imported merchandise that 
accrues directly or indirectly to the seller, do not extend to the flow 
of dividends or other payments from the buyer to the seller that do 
not directly relate to the imported merchandise. Whether an addi- 
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tion will be made must be determined on a case-by-case basis 
depending on the facts of each individual transaction. 


Statement of Administrative Action, H.R. Doc. No. 153, Pt. II, 96th 
Cong., 1st Sess. (1979), reprinted in Department of the Treasury, Cus- 
toms Valuation under the Trade Agreements Act of 1979 at 49 (1981). 

In C.S.D. 91-6, 25 Cust. Bull. 270 (1991), Headquarters Ruling Letter 
(HRL) 544436, issued February 4, 1991, a seller agreed to make certain 
toy products available for exclusive sale within a specified territory, and 
the importer agreed to buy the products that were manufactured by the 
seller. The buyer/importer agreed to pay a royalty based on the invoice 
price of the merchandise, which accrued upon the sale of the products 
regardless of the time of collection by the importer, for the exclusive 
right to sell the merchandise within that territory and to manufacture 
or subcontract the manufacturing of the products. Customs found the 
payments to constitute proceeds of subsequent resale. 

The instant case is analogous to C.S.D. 91-6. Schmid similarly has 
entered into a distributorship agreement with the seller of the imported 
merchandise, Goebel. In consideration for this right, Schmid pays a roy- 
alty which accrues upon the sale of the merchandise. We find counsels 
assertions that Goebel does not have a vested right to a portion of the 
proceeds of Schmid’s sales and, therefore, that the payments do not 
constitute royalties, to be unpersuasive and in conflict with the terms of 
the Agreement between the parties. In sum, we believe the proceed pay- 
ments made in the instant case exemplify the types of payments that 
section 402(b)(1)(E) was designed to cover and, hence, to include within 
transaction value. 


Sufficiency of Information: 


Section 402(b)(1) provides that the price actually paid or payable for 
imported merchandise shall be increased by the amounts attributable 
to, among other things, proceeds of any subsequent resale, only to the 
extent that such amount is, “based on sufficient information.” It fur- 
ther provides that, “if sufficient information is not available, for any 
reason, with respect to any (such] amount * * *, the transaction value of 
the imported merchandise concerned shall be treated, for purposes of 
this section, as one that cannot be determined.” Furthermore, section 
402(b)(2)(A)(iii) states that transaction value will be an appropriate 
method of appraisement only if an “appropriate adjustment” can be 
made for the proceeds of any subsequent resale. 

Although Schmid is required to account for sales on a quarterly basis, 
with an accounting and payment due 30 days after the end of a quarter, 
we do not find that such a payment arrangement indicates, prima facie, 
that the proceeds cannot be quantified in a reasonable period of time 
and, hence, that there is a lack of sufficient information. It is our posi- 
tion that the term “subsequent resale,” by its very nature, implies that 
proceeds may not be paid, or even quantifiable, for some time after 
importation of the merchandise. Furthermore, we do not believe the 
payment structure agreed to by the parties is uncommon in such trans- 
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actions. To hold otherwise could render transaction value unacceptable 
in numerous cases in which proceeds subsequently accrue to the seller. 
Cf. HRL 542701, TAA No. 47, issued April 28, 1982, and HRL 542746, 
issued March 30, 1982. 

Finally, it is our position that counsel has not substantiated his con- 
cerns concerning the allocation of the payments based on total sales of 
the merchandise. We emphasize that section 402(b)(1) particularly con- 
cerns situations when “sufficient information is not available.” It is not 
our understanding that the necessary information, which would enable 
Customs to properly assess duty on the proceed payments, is “unavail- 
able”. On the contrary, we believe appropriate entry documentation, 
invoices, purchase orders, proof of payment, and the like would enable 
Customs to accurately and appropriately allocate the proceed pay- 
ments to the individual purchase price of the individual products. See 
HRL 543281, issued August 9, 1984. 

Holding: 

Based on the facts provided, the royalties at issue, paid by Schmid to 
Goebel, constitute dutiable proceeds to be included within the transac- 
tion value of the imported merchandise. Furthermore, it has not been 
demonstrated that sufficient information is unavailable, precluding an 
appropriate adjustment with respect to the amount of the proceeds. 

This decision should be mailed by your office to the internal advice 
requester no later than sixty days from the date of this letter. On that 


date the Office of Regulations and Rulings will take steps to make the 
decision available to Customs personnel via the Customs Rulings Mod- 
ule in ACS and the public via the Diskette Subscription Service, Free- 
dom of Information Act and other public access channels. 
THOMAS L. LOBRED, 
(for John Durant, Director, 
Commercial Rulings Division.) 





U.S. Customs Service 


General Notices 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, DC, July 11, 1995. 
The following documents of the United States Customs Service, 
Office of Regulations and Rulings, have been determined to be of suffi- 
cient interest to the public and U.S. Customs Service field offices to 
merit publication in the Customs BULLETIN. 
Harvey B. Fox, 
Director, 
Office of Regulations and Rulings. 


REVOCATION OF CUSTOMS RULING LETTER RELATING TO 
TARIFF CLASSIFICATION OF CLUTCH FACINGS 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Notice of revocation of tariff classification ruling letter. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is revoking a ruling letter pertaining to the tariff clas- 
sification of clutch facings. Notice of the proposed revocation was 
published, in the CUSTOMS BULLETIN, Volume 29, Number 23 on June 7, 
1995. 


EFFECTIVE DATE: Merchandise entered or withdrawn from ware- 
house for consumption on or after September 25, 1995. 


FOR FURTHER INFORMATION CONTACT: Kathleen Clarke, Met- 
als and Machinery Classification Branch, (202) 482-7063 or 7030. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 
On June 7, 1995, Customs published a notice in the CUSTOMS BULLE- 
TIN, Volume 29, number 23, proposing to revoke New York (NY) 870329 
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dated January 27, 1992, in which the Area Director of Customs, New 
York Seaport, classified clutch facings, F-290 and F-202, under subhead- 
ing 6813.90.00, Harmonized Tariff Schedule of the United States 
(HTSUS), as other friction material and articles thereof, not mounted 
for clutches or the like, with a basis of other mineral substances, 
whether or not combined with textile or other materials. This classifica- 
tion was based on the broad interpretation of “with a basis of” as mean- 
ing that an article only needs to contain some of the described material. 
Therefore, since the articles contained small percentages of graphite 
and almost equal amounts of glass fibers, thermosets, rubber binders 
and minerals, they were determined to have a “basis of other mineral 
substances.” Customs Headquarters is of the opinion that “with a basis 
of” is not interpreted as described above. We believe that the phrase 
“with a basis of” as found in the article description to heading 6813, 
HTSUS, requires that asbestos, cellulose or other mineral substance 
identified in that article description be the principal or fundamental 
substance in the article. No comments were received in response to this 
notice. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is revoking NY 870329 to reflect the proper classifica- 
tion of the clutch facings under subheading 8708.93.75, HTSUS, as 
other parts and accessories of the motor vehicles of headings 8701 to 
8705, clutches and parts thereof, for other vehicles. The general column 
one rate of duty is 3 percent ad valorem. Headquarters Ruling Letter 
(HRL) 957203 modifying NY 870329 is set forth as an attachment to 
this document. 

Publication of rulings or decisions pursuant to 19 U.S.C. 1625(c)(1) 
does not constitute a change of practice or position in accordance with 
section 177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1)). 


Dated: July 10, 1995. 


MarvVIN M. AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachment] 
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[ATTACHMENT ] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC, July 10, 1995. 


CLA-—2 R:C:M 957203 KCC 
Category: Classification 
Tariff No.: 8708.93.75 
Mk. M. GRIMSHAW 


COLUMBIA SHIPPING INC. 
945 Edgewood 
Wood Dale, IL 60191 


Re: Clutch facings; 6813.90.00; other friction material and articles thereof, not mounted, 
for clutches or the like, with a basis of other mineral substances, whether or not com- 
bined with textile or other materials; EN 68.13; with a basis of; EN 87.08; General EN 
(II) PARTS AND ACCESSORIES, Section XVII; NY 870329 revoked. 


DEAR Mr. GRIMSHAW: 

This is in regards to New York (NY) 870329 issued to you on January 27, 1992, on behalf 
of Valeo Friction Materials, Inc., by the Area Director, New York Seaport, which classified 
clutch facings under subheading 6813.90.00, Harmonized Tariff Schedule of the United 
States (HTSUS), as other friction material and articles thereof, not mounted, for clutches 
or the like, with a basis of other mineral substances, whether or not combined with textile 
or other materials. We have reviewed that ruling and are of the opinion that classification 
under subheading 6813.90.00, HTSUS, is incorrect. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 1625(c)(1)), as amended by 
section 623 of Title VI (Customs Modernization) of the North American Free Trade Agree- 
ment Implementation Act, Pub. L. 103-182, 107 Stat. 2057 (1993), notice of the proposed 
revocation of NY 870329 was published on June 7, 1995, in the CUSTOMS BULLETIN, Volume 
29, Number 23. 


Facts: 
In NY 870329, the clutch facings were described as: 


The samples which you have submitted (F-290 and F-202) are discs which you state are 
clutch facings. You have enclosed with your request a material safety data sheet which 
states that the two samples are composed of almost equal amounts of glass fibers, ther- 
mosets and rubber binders, and minerals. The report also states that the samples pos- 
sess a small percentage of graphite. 


Issue: 


Are the clutch facings classified under subheading 6813.90.00, HTSUS, as other friction 
material and articles thereof, not mounted, for clutches or the like, with a basis of other 
mineral substances, whether or not combined with textile or other materials? 


Law and Analysis: 


The classification of merchandise under the HTSUS is governed by the General Rules of 
Interpretation (GRI’s). GRI 1, HTSUS, states, in part, that “for legal purposes, classifica- 
tion shall be determined according to the terms of the headings and any relative section or 
chapter notes * * *.” Subheading 6813.90.00, HTSUS, provides for: 


Friction material and articles thereof (for example, sheets, rolls, strips, segments, 
discs, washers, pads), not mounted, for brakes, for clutches or the like, with a basis of 
asbestos, of other mineral substances or of cellulose, whether or not combined with 
textile or other materials * * * Other * * *. 


In understanding the language of the HTSUS, the Harmonized Commodity Description 
and Coding System Explanatory Notes (ENs) may be consulted. The ENs, although not 
dispositive nor legally binding, provide a commentary on the scope of each heading of the 
HTSUS and are generally indicative of the proper interpretation of these headings. See, 
T.D. 89-90, 54 Fed. Reg. 35127, 35128 (August 23, 1989). EN 68.13 (pg. 908), states that: 


Asbestos friction material is usually made by high pressure moulding of a mixture of 
asbestos fibres, plastics, etc.; it can also be made by compressing layers of woven or 
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plaited asbestos which have been impregnated with plastics, pitch or rubber. It may be 
reinforced with brass, zinc or lead wire, or may sometimes be made up from metal wire 
or cotton yarn covered with asbestos. Owing to its high friction coefficient and its 
resistance to heat and wear, this material is used for lining brake shoes, clutch discs, 
etc., for vehicles of all kinds, cranes, dredgers or other machinery. The heading 
includes similar friction materials with a basis of other mineral materials (e.g., graph- 
ite, siliceous fossil earths) or cellulose fibre,* * * 

Classification under subheading 6813.90.00, HTSUS, was based on a broad interpreta- 
tion of “with a basis of” to mean that an article only needs to contain some of the described 
material to be classified in this tariff provision. Therefore, since the clutch facings con- 
tained small percentages of graphite and almost equal amounts of glass fibers, thermosets, 
rubber binders and minerals, they were determined to have a “basis of other mineral sub- 
stances,”,i.e., graphite and other mineral substances. We are of the opinion that this inter- 
pretation of “with a basis of” is too broad. 

“Basis” is not defined in the HTSUS or ENs. In the absence of any guidance in the 
Explanatory Notes, it is proper to use the principal that tariff terms are construed in accor- 
dance with their common and commercial meaning. Nippon Kogasku (USA), Inc. v. United 
States 69 CCPA 89, 673 F.2d 380 (1982). Common and commercial meaning may be deter- 
mined by consulting dictionaries, lexicons, scientific authorities and other reliable 
sources. C.J. Tower & Sons v. United States, 69 CCPA 128, 673 F.2d 1268 (1982). “Basis” 
has been defined as follows: 


@ The main constituent, fundamental ingredient. The Compact Edition of the Oxford 
English Dictionary (1987), pg. 173. 

e [T]he principal component parts of a thing. Black’s Law Dictionary (1990), pg. 151. 

e The chief component or fundamental ingredient. Webster’s IJ New Riverside 
University Dictionary (1988), pg. 156. 

e [TJhe principal component of something. Webster’s Ninth New Collegiate 
Dictionary (1983), pg. 134. 

Based on the definitions of “basis” and a reading of both heading 6813, HTSUS, and EN 
68.13 we believe that the phrase “with a basis of” as found in the article description to 
heading 6813, HTSUS, requires that asbestos, cellulose or other mineral substance identi- 
fied in that article description be the principal or fundamental substance in the article. In 
this case, graphite and other mineral substances account for only a small percentage of the 
clutch facings. The mineral substances are not the principal or fundamental substance of 
the clutch facings and, therefore, classification under subheading 6813.90.00, HTSUS, is 
incorrect. 

We are of the opinion that the clutch facings are classified under subheading 8708.93.75, 
HTSUS, as other parts and accessories of the motor vehicles of headings 8701 to 8705, 
clutches and parts thereof, for other vehicles. EN 87.08 (pgs. 1432-1433) states that: 

This headings covers parts and accessories of motor vehicles of headings 87.01 to 
87.05, provided the parts and accessories fulfil both the following conditions: 
(i) They must be identifiable as being suitable for use solely or principally with 
the above-mentioned vehicles; 
and (ii) They must not be excluded by the provisions of Notes to Section XVII (see 
the corresponding General Explanatory Note). 
General EN (III) PARTS AND ACCESSORIES, Section XVII (pgs. 1410-1412) states 
that: 
It should, however, be noted that these headings apply only to those parts or acces- 
sories which comply with all three of the following conditions: 
(i) They must not be excluded by the terms of Note 2 to this Section* * *. 
and (ii) They must be. suitable for use solely or principally with the articles of 
Chapters 86 to 88 * 


and (iii) They must not be more specifically included elsewhere in the Nomencla- 
ture 
The clutch facings are not excluded by Note 2, Section XVII, HTSUS, and are dedicated 
and used as parts of motor vehicles of headings 8701 to 8705, HTSUS. Moreover, the clutch 
facings are not more specifically provided for elsewhere in the HTSUS. As previously 
stated, the clutch facings are not classifiable under subheading 6813.90.00, HTSUS. Based 
on the available information, the clutch facings are classified under subheading 
8708.93.75, HTSUS, as other parts and accessories of the motor vehicles of headings 8701 
to 8705, clutches and parts thereof, for other vehicles. 
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Holding: 


The clutch facings, F-290 and F-202, are classified under subheading 8708.93.75, 
HTSUS, as other parts and accessories of the motor vehicles of headings 8701 to 8705, 
clutches and parts thereof, for other vehicles. The corresponding duty rate for articles clas- 
sified under this provision is 3 percent ad valorem. 

NY 870329 is hereby revoked. In accordance with 19 U.S.C. 1625(c)(1), this ruling will 
become effective 60 days after its publication in the CUSTOMS BULLETIN. Publication of rul- 
ings or decisions pursuant to 19 U.S.C. 1625(c)(1) does not constitute a change of practice 
or position in accordance with section 177.10(c)(1), Customs Regulations (19 CFR 
177.10(c)(1)). 

MARVIN M. AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 





MODIFICATION OF CUSTOMS RULING LETTER RELATING 
TO TARIFF CLASSIFICATION OF ELECTRIC WINDOW 
REGULATORS 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of modification of tariff classification ruling letter. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is modifying a ruling pertaining to the tariff classifi- 
cation of electric window regulators. Notice of the proposed 
modification was published May 31, 1995, in the Customs BULLETIN, 
Volume 29, Number 22. 


EFFECTIVE DATE: Merchandise entered or withdrawn from ware- 
house for consumption on or after September 25, 1995. 


FOR FURTHER INFORMATION CONTACT: Larry Ordet, Metals 
and Machinery Classification Branch, (202) 482-7030. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

On May 31, 1995, Customs published a notice in the Customs BULLE- 
TIN, Volume 29, Number 22, proposing to modify New York Ruling Let- 
ter (NY) 859234, issued on May 8, 1991, concerning the tariff 
classification of electric window regulators, consisting of a motor and 
various assemblies, under subheading 8501.10.40, Harmonized Tariff 
Schedule of the United States (HTSUS), which provides for other 
brushless DC motors of an output not exceeding 37.5 Watts. No com- 
ments were received in response to this notice. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 US.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
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tion) of the North American Free Trade Agreement Implementation 
Act, Pub. L. 103-182, 107 Stat. 2057, 2186 (1993) (hereinafter “section 
625”), this notice advises interested parties that Customs is modifying 
NY 859234 to reflect the proper classification of the product under sub- 
heading 8708.29.50, HTSUS, which provides for other parts and acces- 
sories for motor vehicle bodies. Headquarters Ruling Letter 957575 
modifying NY 8592364 is set forth in Attachment to this document. 
Publication of rulings or decisions pursuant to section 625 does not 
constitute a change of practice or position in accordance with 
177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1)). 


Dated: July 10, 1995. 


MARVIN M. AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachment] 


[ATTACHMENT ] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC, July 10, 1995. 


CLA-—2 R:C:M 957575 LTO 
Category: Classification 


Tariff No.: 8708.29.50 
Mk. PAUL J. ROBINSON 


TOWER GROUP INTERNATIONAL, INC. 
6730 Middlebelt Road 
Romulus, MI 48174-2039 


Re: Electric window regulators; HQs 083955, 086832, 087909, 950557, 950834; NY 
859234 modified; section XVI, note 1(1); section XVII, note 2(f); heading 8501; EN 
85.01. 


DEAR MR. ROBINSON: 

This isin response to your letter of December 27, 1994, requesting, on behalf of Rockwell 
International, Inc., the classification of electric window regulators under the Harmonized 
Tariff Schedule of the United States (HTSUS). 

Pursuant to section 625, Tariff Act of 1930 (19 U.S.C. 1625), as amended by section 623 of 
Title VI (Customs Modernization) of the North American Free Trade Agreement Imple- 
mentation Act, Pub. L. No. 103-182, 107 Stat. 2057, 2186 (1993) (hereinafter “section 
625”), notice of the proposed modification of NY 859234 was published May 31, 1995, in the 
CUSTOMS BULLETIN, Volume 29, Number 22. 


Facts: 


The articles in question are three types of electric window regulators for automobiles. 
The three types are “push and pull,” “arm and sector” and “drum and cable.” They are 
used to convert standard automobile windows to electric power windows. 

The “push and pull” regulators consist of a motor; tube, cable guide and bracket assem- 
bly; drive cable and catch assembly; shaft assembly; clutch housing; clutch spacer; spring; 
pinion gear; pinion cover; runout tube; and channel assembly. The “arm and sector” regu- 
lators consist of a motor; plate assembly; plate (for mounting); arm, sector gear and roller 
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assembly; pin (main pivot); rivets (for mounting); and bearing-sector hold down. The 
“drum and cable” regulators consist of a motor; guide track assembly; glass lift; upper and 
lower cable assemblies; tension spring; motor and adapter plate assembly; drum; drum 
cover; cup-drum cover; downstop bumper; anti-rattle pad; and anti-rattle bumper. 


Issue: 


Whether the window regulators are classifiable as electric motors under heading 8501, 
HTSUS, or as parts of motor vehicles under heading 8708, HTSUS. 


Law and Analysis: 


The General Rules of Interpretation (GRI’s) to the HTSUS govern the classification of 
goods in the tariff schedule. GRI 1 states, in pertinent part, that “for legal purposes, classi- 
fication shall be determined according to the terms of the headings and any relative section 
or chapter notes * * *.” 

The Harmonized Commodity Description and Coding System Explanatory Notes (ENs) 
constitute the Customs Co-operation Council’s official interpretation of the Harmonized 
System. While not legally binding, and therefore not dispositive, the ENs provide a com- 
mentary on the scope of each heading of the Harmonized System, and are generally indica- 
tive of the proper interpretation of these headings. See T.D. 89-80, 54 Fed. Reg. 35127, 
35128 (August 23, 1989). 

In NY 859234, issued to you on May 8, 1991, similar electric window regulators were held 
to be classifiable under subheading 8501.10.46, HTSUS, which provides for other brush- 
less DC motors of an output not exceeding 37.5 watts. You have asked this office for recon- 
sideration of the portion of NY 859234 which concerned these goods. 

The headings under consideration are as follows: 


8501 Electric motors and generators (excluding generating sets) 
8708 Parts and accessories of the motor vehicles of headings 8701 to 8705 
Section XVI, note 1(1), HTSUS, states that section XVI (chapters 84 and 85) does not 


cover articles of section XVII (chapters 86 to 89). However, note 2(f) to section XVII, 
HTSUS, states that the expressions “parts” and “parts and accessories” do not apply to the 


electrical machinery or equipment of chapter 85, even if they are identifiable as goods of 
section XVII, HTSUS. Thus, if the articles are classifiable under heading 8501, HTSUS, 
they cannot be classified as parts under heading 8708, HTSUS. 

EN 85.01, pg. 1333, states that “[e]lectric motors are machines for transforming electri- 
cal energy into mechanical power.” “Rotary motors,” which produce mechanical power in 
the form ofa rotary motion, “remain classified here even when they are equipped with pul- 
leys, with gears or gear boxes, or with a flexible shaft for operating hand tools.” EN 
85.01(I)(A), pgs. 1333-1334. This heading also includes “outboard motors” in the form of a 
unit comprising an electric motor, shaft, propeller and a rudder. EN 85.01, pg. 1334. 

Based on these notes, heading 8501, HTSUS, has been broadly interpreted to include 
electric motors equipped with additional components, even if those components are “quite 
substantial.” See HQ 086832, dated May 21, 1990. However, it is clear that heading 8501, 
HTSUS, does not encompass every assembly which includes an electric motor. 

In HQ 950834, dated March 6, 1992, we stated that an electric motor is classifiable under 
heading 8501, HTSUS, even when imported with additional components (other than those 
listed in EN 85.01) if: 


(1) those additional components complement the function of the motor [HQ 
083955, dated July 10, 1989]; 


(2) those additional components are devices with which motors are commonly 
equip [HQ 087909, dated December 26, 1990]; 

(8) those additional components serve merely to transmit the power the 
motors produce [HQ 950557, dated December 26, 1991]. 

We then held that automotive passive seat belt rail assemblies, which consisted of a rail 
assembly, buckle assembly, cable assembly and a take up drum/motor drive assembly, were 
not similar to those described in EN 85.01, nor did they fall into any of the three categories 
of assemblies listed above. We stated that “[u]nlike the clutch motor assembly classified in 
HQ 083955, and the windshield wiper motor assemblies classified in HQ 950557 * * *, the 
seat belt assembly contains the actual mechanism or device the motor serves to power.” 

The window regulators each consist of a motor and various assemblies. For example, the 
“push and pull” regulators include a tube, cable guide and bracket assembly and a drive 
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cable and catch assembly. The “arm and sector” regulators include a plate assembly and 
arm, sector gear and roller assembly. The “drum and cable” regulators include a guide 
track assembly, upper and lower cable assemblies, and a motor and adapter plate assembly. 

The window regulators are not similar to the motor assemblies described in EN 85.01, 
nor do they fall in any of the categories listed in HQ 950834. In HQ 950557, we stated that 
windshield wiper motors consisting of a motor, gear mechanisms and shafts, remained 
classifiable under heading 8501, HTSUS, because these components “serve merely to 
transmit the power the motors produce.” 

The additional components of the motor assemblies in question, however, are more sub- 
stantial than the assemblies of HQ 950557. For example, the window regulators include 
mounting brackets for the entire assembly, not just the motor itself. They also include com- 
ponents to hold and/or move the window. The window regulators are not simply electric 
motors, and therefore, cannot be classified under heading 8501, HTSUS. 

Heading 8708, HTSUS, describes parts and accessories of the motor vehicles of headings 
8701 to 8705, HTSUS. The electric window regulators are principally used on the motor 
vehicles of headings 8703 and 8704, HTSUS. Therefore, they are classifiable under sub- 
heading 8708.29.50, HTSUS, which describes other parts and accessories for motor vehicle 
bodies. 

Holding: 

The electric window regulators are classifiable under subheading 8708.29.50, HTSUS, 
which provides for other parts and accessories for motor vehicle bodies. The corresponding 
rate of duty for articles of this subheading is 3% ad valorem. 

NY 859234 is modified accordingly. In accordance with section 625, this ruling will 
become effective 60 days after publication in the CUSTOMS BULLETIN. Publication of rulings 
or decisions pursuant to section 625 does not constitute a change of practice or position in 
accordance with section 177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1)). 

MARVIN M. AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 





MODIFICATION OF RULING LETTERS RELATING TO NORTH 
AMERICAN FREE TRADE AGREEMENT ELIGIBILITY FOR 
CERTAIN DAY PLANNERS 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of modification of tariff classification ruling letter. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is modifying two ruling letters pertaining to North 
American Free Trade Agreement (NAFTA) eligibility for two day plan- 
ners. Notice of the proposed modification was published May 31, 1995, 
in the CUSTOMS BULLETIN. 


EFFECTIVE DATE: Merchandise entered or withdrawn from ware- 
house for consumption on or after September 25, 1995. 


FOR FURTHER INFORMATION CONTACT: Carlos Halasz, Textile 
Classification Branch, (202-482-7059). 





U.S. CUSTOMS SERVICE 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


On May 31, 1995, Customs published a notice in the CuSToMS BULLE- 
TIN, Volume 29, Number 22, proposing to modify New York Ruling Let- 
ter (NYRL) 806292 and NYRL 806293, dated February 7, 1995. These 
rulings classified two day planners in subheading 4820.10.2010, Har- 
monized Tariff Schedule of the United States Annotated (HTSUSA), 
which provides for bound diaries and address books, of paper or paper- 
board. In addition, Customs concluded that the planners were not origi- 
nating goods for purposes of the NAFTA. After review, customs 
concluded that the planners are originating goods for the purposes of 
the NAFTA and so published the notice of our intent to modify NYRLs 
806292 and 806293. 

One comment was received in response to our notice of intent to 
modify NYRLs 806292 and 806293. The comment was in support of the 
modification. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 US.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is modifying NYRLs 806292 and 806293 to reflect the 
fact that the day planners are entitled to preferential treatment under 
the NAFTA. Headquarters Ruling Letter (HRL) 957701 and HRL 
957704 modifying NYRL 806293 and NYRL 806292, respectively, are 
set forth as attachments A and B to this document. 

Publication of rulings or decisions pursuant to section 625 does not 
constitute a change of practice or position in accordance with section 
177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1)).. 


Dated: July 7, 1995. 


HUBBARD VOLENICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachments] 
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[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
US. CusToMs SERVICE, 
Washington, DC, July 7, 1995. 


CLA—2 R:C:T 957701 ch 
Category: Classification 
Tariff No.: 4820.10.2010 
MARK SANDSTROM 
THOMPSON, HINE AND FLORY 
1920 N Street, N.W. 
Washington, DC 20036-1601 


Re: Modification of New York Ruling Letter 806293; North American Free Trade Agree- 
ment eligibility for the “Mead Five Star First Gear Student Day Planner.” 


DEAR MR. SANDSTROM: 

This is in response to your letter of March 9, 1995, requesting reconsideration of New 
York Ruling Letter (NYRL) 806293, dated February 7, 1995, in which you were advised in 
part that the “Mead Five Star First Gear Student Day Planner” was not an originating 
good for the purposes of the North American Free Trade Agreement (NAFTA). 

Pursuant to section 625, Tariff Act of 1930 (19 U.S.C. 1625), as amended by section 623 of 
Title VI (Customs Modernization) of the North American Free Trade Agreement Imple- 
mentation Act, Pub. L. 103-182, 107 Stat. 2057, 2186 (1993) (hereinafter section 625), 
notice of the proposed modification of NYRL 806293 was published May 31, 1995, in the 
CUSTOMS BULLETIN, Volume 29, Number 22. 


Facts: 


The article is a six-ring looseleaf book, designed to hold printed pages measuring 7% 
inches by 5% inches, The paper inserts comprise a day planner with sections for a calendar, 
assignments, notes and telephone/addresses. A six-inch transparent plastic ruler anda pad 
of graph paper are also incorporated into the book. 

The sewn nylon cover, metal six-ring binder, anda heavy durable sheet of paperboard are 
exported from China to Mexico. In Mexico, the ring binder is riveted to the paperboard 
sheet. The binder mechanism is then inserted into a slot inside the cover. The ruler is 
exported from Taiwan to Mexico. Paper of U.S. origin is imported into Mexico for use as 
paper inserts or as label bands. In Mexico, the paper is cut to specific size, collated, orga- 
nized and hole-punched. 

In NYRL 806293, the merchandise was classified in subheading 4820.10.2010, Harmo- 
nized Tariff Schedule of the United States (HTSUS), which provides for bound diaries and 
address books, of paper or paperboard. In addition, Customs concluded that the binder was 
not an originating good for purposes of the NAFTA. 


Issue: 
Does the merchandise qualify for NAFTA preferential treatment? 


Law and Analysis: 
General Note 12(b), HTSUS, provides in pertinent part that— 


For the purposes of this note, “— imported into the customs territory of the United 
States are eligible for the tariff treatment and quantitative limitations set forth in the 
tariff schedule as “goods originating in the territory of a NAFTA party” only if— 


(i) they are goods wholly obtained or produced entirely in the territory of Can- 
ada, Mexico and/or the United States; or 

(ii) they have been transformed in the territory of Canada, Mexico and/or the 
United States so that— 


(A) except as provided in subdivision (f) of this note, each of the nonorigi- 
nating materials used in the production of such goods undergoes a change in 
tariff classification described in subdivisions (r), (s) and (t) of this note or the 
rules set forth therein, or 

(B) the goods otherwise satisfy the applicable requirements of subdivisions 
(r), (s) and (t) where no change in tariff classification is required, and the 
goods satisfy all other requirements of this note; or 
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(iii) they are goods produced entirely in the territory of Canada, Mexico and/or 
the United States exclusively from originating materials. 


Thus, General Note 12(b)(ii)(A) specifies in part that merchandise will qualify as origi- 
nating goods if each of the non-originating materials undergo a change in tariff classifica- 
tion described in subdivision (t). General Note 12(t), Chapter 48, Rule 6, states that “a 
change to headings 4817 through 4823 from any heading outside that group” will undergoa 
qualifying change in tariff classification. The rule is applicable to the subject merchandise, 
as the finished planner is classified within heading 4820, HTSUS. Therefore, the rule indi- 
cates that if the components exported from China and Taiwan are not classifiable within 
headings 4817 through 4823, HTSUS, the finished binder will qualify for NAFTA preferen- 
tial treatment. 

The materials exported from China and Taiwan are not classifiable within headings 4817 
through 4823. However, in NYRL 806292 it was stated: 


The merchandise does not qualify for preferential treatment under the NAFTA 
because one or more of the non-originating materials used in the production of the 
goods will not undergo the change in tariff classification required by General Note 
12(t)/Chapter 48, HTSUSA. 

In this connection, please note Section 102.17(c), Customs Regulations, (19 C.FR. 
102.17(c)), which eae Eg in pertinent part, “A foreign material shall not be considered 
to have undergone the applicable change in tariff classification set out in Section 
102.20, or satisfy the other applicable requirements of that Section by reason of. simple 
packing, repacking or retail packaging without more than minor processing. 

In our view, the placing of U.S. origin paper articles onto Chinese looseleaf rings is 
not “more than minor processing” of those rings. The slipping of the Chinese looseleaf 
mechanism into a slot in the Chinese nylon cover is not “more than minor processing” 
of either the mechanism or the cover. Finally, the slipping of the Taiwan ruler onto the 
on looseleaf mechanism is not “more than minor processing” of the ruler or the 
mechanism. 


Thus, we reasoned that the processing undertaken in Mexico were non-qualifying opera- 
tions as set forth in Customs Regulation 102.17(c). 
However, NAFTA preference eligibility is governed by General Note 12 of the HTSUS. 


Part 102 of the Customs Regulations is limited to those purposes set forth in Section 102.0. 
Hence, reference to Section 102.17(c) in NYRL 806293 was in error, Moreover, in this 
instance General Note 12(m), concerning non-qualifying operations, is not applicable. 
Consequently, pursuant to General Note 12(t), Chapter 48, Rule 6, the “Mead Five Star 
First Gear Student Day Planner” is eligible for NAFTA preferential treatment. 


Holding: 

NYRL 806293 is hereby modified. 

The subject merchandise is classifiable under subheading 4820.10.2010, HTSUS, which 
provides in part for bound diaries, notebooks and address books of paper or paperboard. 

The merchandise is eligible for preferential treatment under the NAFTA. The applicable 
rate of duty for such goods from Mexico is Free. 

In accordance with 19 U.S.C. 1625, this ruling will become effective 60 days after its pub- 
lication in the CUSTOMS BULLETIN. Publication of rulings or decision pursuant to section 
625 does not constitute a change of practice of position in accordance with section 
177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1)). 

HUBBARD VOLENICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 
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[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC, July 7, 1995. 


CLA-2 R:C:T 957704 ch 
Category: Classification 
Tariff No.: 4820.10.2010 
MARK SANDSTROM 
THOMPSON, HINE AND FLORY 
1920 N Street, N.W. 
Washington, DC 20036-1601 


Re: Modification of New York Ruling Letter 806292; North American Free Trade Agree- 
ment eligibility for the “Mead Five Star First Gear Ensemble Binder.” 


DEAR Mk. SANDSTROM: 

This is in response to your letter of March 9, 1995, requesting reconsideration of New 
York Ruling Letter (NYRL) 806292, dated February 7, 1995, in which you were advised in 
part that the “Mead Five Star First Gear Ensemble Binder” was not an originating good for 
the purposes of the North American Free Trade Agreement (NAFTA). 

Pursuant to section 625, Tariff Act of 1930 (19 U.S.C. 1625), as amended by section 623 of 
Title VI (Customs Modernization) of the North American Free Trade Agreement Imple- 
mentation Act, Pub. L. 103-182, 107 Stat. 2057, 2186 (1993) (hereinafter section 625), 
notice of the proposed modification of NYRL 806292 was published May 31, 1995, in the 
CUSTOMS BULLETIN, Volume 29, Number 22. 


Facts: 


Asewn nylon cover, a metal three-ring binder, and a heavy durable sheet of paperboard 
are exported from China to Mexico. In Mexico, the ring binder is riveted to the paperboard 
sheet. The binder mechanism is then inserted into a slot inside the cover. Paper products of 
US. origin are are cut to specific size, collated, organized, hole-punched and placed in the 
ring binder or used as a label band for the cover. The paper inserts include a spiral bound 
monthly calendar with spaces for daily notations, lined white paper wrapped in cellophane, 
and amber colored divider sheets. 

In NYRL 806292, the merchandise was classified in subheading 4820.10.2010, Harmo- 
nized Tariff Schedule of the United States (HTSUS), which provides for bound diaries and 
address books, of paper or paperboard. In addition, Customs concluded that the binder was 
not an originating good for purposes of the NAFTA 


Issue: 
Does the merchandise qualify for NAFTA preferential treatment? 


Law and Analysis: 
General Note 12(b), HTSUS, provides in pertinent part that— 


For the purposes of this note, goods imported into the customs territory of the United 
States are eligible for the tariff treatment and quantitative limitations set forth in the 
tariff schedule as “goods originating in the territory of a NAFTA party” only if— 


(i) they are goods wholly obtained or produced entirely in the territory of Can- 
ada, Mexico and/or the United States; or 

(ii) they have been transformed in the territory of Canada, Mexico and/or the 
United States so that— 


(A) except as provided in subdivision (f) of this note, each of the nonorigi- 
nating materials used in the production of such goods undergoes a change in 
tariff classification described in subdivisions (r), (s) and (t) of this note or the 
rules set forth therein, or 

(B) the goods otherwise satisfy the applicable requirements of subdivisions 
(r), (s) and (t) where no change in tariff classification is required, and the 
goods satisfy all other requirements of this note; or 


(iii) they are goods produced entirely in the territory of Canada, Mexico and/or 
the United States exclusively from originating materials. 
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Thus, General Note 12(b)(ii)(A) specifies in part that merchandise will qualify as origi- 
nating goods if each of the non-originating materials undergo a change in tariff classifica- 
tion described in subdivision (t). General Note 12(t), Chapter 48, Rule 6, states that “a 
changeto headings 4817 through 4823 from any heading outside that group” willundergoa 
qualifying change in tariff classification. The rule is applicable to the subject merchandise, 
as the finished binder is classified within heading 4820, HTSUS. Therefore, the rule indi- 
cates that if the components exported from China are not classifiable within headings 4817 
through 4823, HTSUS, the finished binder will qualify for NAFTA preferential treatment. 

The materials exported from China are not classifiable within headings 4817 through 
4823. However, in NYRL 806292 it was stated: 


The merchandise does not qualify for preferential treatment under the NAFTA 
because one or more of the non-originating materials used in the production of the 
goods will not undergo the change in tariff classification required by General Note 
12(t)/Chapter 48, HTSUSA. 

In this connection, please note Section 102.17(c), Customs Regulations, (19 C.ER. 
102.17(c)), which reali in pertinent part: “A foreign material shall not be considered 
to have undergone the applicable orl in tariff classification set out in Section 
102.20, or satisfy the other applicable requirements of that Section by reason of simple 
packing, repacking or retail packaging without more than minor processing.” 

In our view, the placing of Ui S. origin paper articles onto Chinese looseleaf rings is 
not “more than minor processing” of those rings. Similarly, the slipping of the Chinese 
looseleaf mechanism into a slot in the Chinese nylon cover is not “more than minor 
processing” of either the mechanism or the cover. 

Thus, we reasoned that the processing undertaken in Mexico were non-qualifying opera- 
tions as set forth in Customs Regulation 102.17(c). 

However, NAFTA preference eligibility is governed by General Note 12 of the HTSUS. 
Part 102 of the Customs Regulations is limited to those purposes set forth in Section 102.0. 
Hence, reference to Section 102.17(c) in NYRL 806292 was in error. Moreover, in this 
instance General Note 12(m), concerning non-qualifying operations, is not applicable. 
Consequently, pursuant to General Note 12(t), Chapter 48, Rule 6, the “Mead Five Star 
First Gear Ensemble Binder” is eligible for NAFTA preferential treatment. 

Holding: 

NYRL 806292 is hereby modified. 

The subject merchandise is classifiable under subheading 4820.10.2010, HTSUS, which 
provides in part for bound diaries, notebooks and address books of paper or paperboard. 

The merchandise is eligible for preferential treatment under the NAFTA. The applicable 
rate of duty for such goods from Mexico is Free. 

In accordance with 19 U.S.C. 1625, this ruling will become effective 60 days after its pub- 
lication in the CUSTOMS BULLETIN. Publication of rulings or decision pursuant to section 
625 does not constitute a change of practice of position in accordance with section 
177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1)). 

HUBBARD VOLENICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 
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MODIFICATION OF CUSTOMS RULING LETTER RELATING 
TO THE TARIFF CLASSIFICATION OF A TOTE BAG 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Notice of modification of tariff classification ruling letter. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is modifying a ruling letter pertaining to the tariff 
classification of a cotton tote bag. Notice of the proposed revocation was 
published May 31, 1995, in the CusToMs BULLETIN. 


EFFECTIVE DATE: Merchandise entered or withdrawn from ware- 
house for consumption on or after September 25, 1995. 


FOR FURTHER INFORMATION CONTACT: Carlos Halasz, Textile 
Classification Branch, (202) 482-7059. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


On May 31, 1995, Customs published a notice in the CUSTOMS BULLE- 
TIN, Volume 29, Number 22, proposing to modify Headquarters Ruling 


Letter (HRL) 087537, dated October 2, 1990, which classified a cotton 
tote bag in subheading 4202.22.4500, Harmonized Tariff Schedule of 
the United States Annotated (HTSUSA). Customs has concluded that 
the classification of the tote bag as above is in error. Customs is of the 
opinion that the tote bag is properly classifiable in subheading 
4202.92.1500, HTSUS, which provides for travel, sports and similar 
bags, with outer surface of vegetable fibers and not of pile or tufted 
construction, of cotton. 

One comment was received in response to the notice. Essentially, the 
comment contends that Customs ignores the U.S. Court of Interna- 
tional Trade’s opinion in J.E. Mamiye & Sons, Inc. v. United States, 509 
F. Supp. 1268 (1980), aff'd, 665 F. 2d 336 (1981), where the court held 
that an article similar to the one at issue was classifiable as a handbag 
under the Tariff Schedules of the United States (TSUS). 

In response to the comment, we submit that the Mamiye case 
addressed an issue that differs significantly from that addressed in the 
instant case, for the reason that the tariff provisions considered under 
the TSUS differ from those considered under the HTSUSA. Under the 
HTSUSA, the definition for “travel, sports or similar bags” in Addi- 
tional U.S. Note 1, Chapter 42, describes various general purpose carry 
bags designed for transporting a variety of personal items. It is Customs 
view that this definition, not provided in the TSUS, sets forth a distinc- 
tion between the general purpose bags it describes and handbags. Cus- 
toms believes that tote bags of the kind at issue are described more 
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specifically by the definition of travel bags in the note than by the term 
“handbag.” The Mamiye case did not address this issue because the 
TSUS did not have a definition of travel, sports or similar bags. Thus, it 
need not be followed. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is modifying HRL 087537 to reflect proper classifica- 
tion of the tote bag in subheading 4202.92.1500, HTSUSA. HRL 957917 
modifying HRL 087537 is set forth as an attachment to this document. 

Publication of rulings or decisions pursuant to section 625 does not 
constitute a change of practice or position as contemplated in section 
177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1)). 


Dated: July 7, 1995. 


JOHN DURANT, 
Director, 
Commercial Rulings Division. 


[Attachment] 


[ATTACHMENT ] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC, July 7, 1995. 


CLA-2 R:C:T 957917 ch 
Category: Classification 


Tariff No.: 4202.92.1500 
Louis S. SHOICHET, Esq. 


TOMPKINS & DAVIDSON 

ONE ASTOR PLAZA 

1515 Broadway—43rd Floor 
New York, NY 10036 


Re: Modification of Headquarters Ruling Letter 087537; tariff classification of a tote bag; 
travel, sports and similar bag; not a handbag. 


DEAR MR. SHOICHET: 

In Headquarters Ruling Letter (HRL) 087537, dated October 2, 1990, you were advised 
that the tariff classification for a tote bag was subheading 4202.22.4500, Harmonized Tar- 
iff Schedule of the United States (HTSUS), which provides for handbags, with outer sur- 
face of certain textile materials. We have had occasion to review HRL 087537 and find that 
the tariff classification of the tote bag is partially in error. 

Pursuant to section 625, Tariff Act of 1930 (19 U.S.C. 1625), as amended by section 623 of 
Title VI (Customs Modernization) of the North American Free Trade Agreement Imple- 
mentation Act, Pub. L. 103-182, 107 Stat. 2057, 2186 (1993) (hereinafter section 625), 
notice of the proposed modification of HRL 087537 was published May 31, 1995, in the Cus- 
TOMS BULLETIN, Volume 29, Number 22. 
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Facts: 
In HRL 087537 the goods were described as follows: 


The merchandise at issue is a 100 percent woven cotton bag measuring approximately 
14 x 10 x 5 inches. It has a reinforced open top with double carrying straps. The 
article has no lining and no interior or exterior pockets or compartments. 


Issue: 
What is the proper tariff classification for the tote bag? 
Law and Analysis: 


HRL 087537 made reference to the similarity between the instant merchandise and the 
goods at issue in HRL 086094, dated March 16, 1990 (modified for reasons not relevant 
here in HRL 086676, dated March 21, 1990). In HRL 086094, we concluded that certain 
tote bags were classifiable as handbags, as they “function primarily as secondary handbags 
used to carry various objects which do not fit into a woman’s regular handbag.” This ratio- 
nale was enunciated in J.E. Mamiye & Sons, Inc. v. United States, 509 F. Supp. 1268, 85 
Cust. Ct. 92 (1980), affd, 665 F2d 336, 69 C.C.PA. 17 (1981) decided under the prior tariff, 
the Tariff Schedules of the United States (TSUS). In that decision, the Court concluded 
that the tariff item for handbags prevailed over a provision for textile shopping bags. In 
light of this precedent, the subject merchandise was classified as a handbag of subheading 
4202.22, HTSUS. 

However, HRL 086094 and HRL 086676 were subsequently revoked by HRL 950708, 
dated December 24, 1991. In that decision, we observed that: 


HRL 086094 followed the rationale of J.E.Mamiye & Sons, Inc. v. U.S., 509 F. Supp. 
1268 (1980), aff'd, 665 F2d 336 (1981), in which the court addressed the issue of 
whether tote bags, which varied in size, color and material, were properly classifiable 
under the Tariff Schedules of the United States Annotated in a specific provision for 
handbags or as shopping bags under a provision for textile articles not specially pro- 
vided for. The court noted that tote bags are used to carry items which do not ordinarily 
fit within a women’s handbag and, on basis, held that they were similar to handbags. In 
so holding, the court stated in relevant part: 


The primary issue presented is whether the imported tote bags are handbags as 
claimed or whether they are excluded from classification under item 706.24, 
supra, by virtue of being shopping bags in accordance with Headnote 2(b) of 
Schedule 7, Part 1, Subpart D * * * As indicated, supra, the provision for hand- 
bags is an eo nomine provision * * * Ordinarily, use is not acriteria in determining 
whether merchandise is embraced within an eo nomine provision. However, use 
may be considered in determining the identity of en nomine designation * * * 

Following this principle the record establishes that the involved tote bags are 
utilized by women as second handbags to carry items which do not ordinarily fit 
within a handbag * * * Accordingly, it is apparent that, while a tote bag may be 
used to carry purchases, nine of the eighteen witnesses who testified indicated i it 
is used for the convenience of those items which do not fit within a handbag. Such 
eee is sufficient to establish the use of a tote bag to be similar to a hand- 

ag 
Id. at 1274. 


The canvas tote bags in question may in some circumstances be used by women as 
secondary handbags, that is to carry items which do not ordinarily fit within a hand- 
bag. However, cotton tote bags similar to those at issue are used for a variety of pur- 
— In Adolco Trading Co. v. United States, 71 Cust. Ct. 145, C.D. 4487 (1973), tote 

ags were described in broad terms. 
[T]heterm “tote is a general one used to indicate all types of carry bags, regardless 
of whether they are used for shopping or travel * * * 
* * * * * * * 


* * * (T]he word “tote” is a general term used by many manufacturers to refer to 
carry bags* * * 

Id. at 151-152. The court concluded that: 
The evidence establishes that * * * the term tote or tote bag is used in the trade to 
cover various types of carry bags, including ar Cg bags, and bags which may be 
luggage * * * and others which may be hand *** Thus the fact that an 
article may be bought, sold or referred to as a tate. or tote bag does not establish 
that it is a handbag * * *. 

Id. at 155. 
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The tote bags at issue are made from cotton canvas and are often printed with com- 
pany logos, or promotional or advertising information. Styles 103 and 128 have single 
snap closures; the rest have no means of closure. The bags have no pockets and are not 
lined or reinforced. Since they are of relatively coarse construction, carry advertising 
and provide little protection for the items they may contain, it is unlikely that the tote 
bags in question are used in a manner similar to a women’s handbag. 

The provision for travel, sports and similar bags is defined by Additional U.S. Note 1, 
Chapter 42, HTSUSA, as follows: 


For the purposes of heading 4202, the expression “travel, sports and similar bags” 
means goods, other than those falling in subheadings 4202.11 through 4202.39, of 
a kind used for carrying clothing and other personal effects during travel, 
including backpacks and shopping bags of this heading, but does not include bin- 
ocular cases, camera cases, musical instrument cases, bottle cases and similar 
containers. 


Instead, it is Customs’ opinion that canvas tote bags similar to those at issue are 
used as multipurpose bags to carry any number of sundry articles, such as food, books 
and/or clothing. Since they do not fit the terms of subheadings 4202.11 through 
4202.39, and since they are a type of bag used to carry clothing and other personal 
effects during travel, Customs considers them to be travel, sports and similar bags 
within the meaning of Additional U.S. Note 1, Chapter 42, HTSUSA. 


In HRL 951113, dated May 19, 1992, we were asked to reconsider HRL 950708. At that 
time, we stated that: 


By specifically including shopping bags of this heading within the broad category of 
goods designed for carrying personal effects during travel, it is clear Congress (a) took 
notice that shopping bags may be correctly classifiable within heading 4202, HTSUSA, 
and (b) did not intend for the “travel, sports and similar bags” provision to encompass 
only those bags sufficiently sturdy to withstand the rigors of travel that conventional 
luggage is designed to meet. 


Accordingly, HRL 950708 was affirmed. 

In view of the foregoing, the Customs Service is no longer of the opinion that tote bags of 
akind similar to the instant goods are classifiable as handbags. Rather, they are regarded 
as multipurpose bags for carrying various personal effects. We note that samples of the 
goods in question possess hangtags which market the totes as follows: 


Canvas Tote 
Hand/Shoulder Strap 
Travel-Shopping-Beach 
Book-School-Knifting 


Therefore, the totes are regarded as travel, sports and similar bags of subheading 4202.92, 
HTSUS. 


Holding: 


The subject merchandise is classifiable under subheading 4202.92.1500, HTSUS, which 
provides for travel, sports and similar bags: with outer surface of textile materials: of vege- 
table fibers and not of pile or tufted construction: of cotton. The applicable rate of duty is 
7.1 percent ad valorem. The textile category is 369. 

The designated textile and apparel category may be subdivided into parts. If so, visa and 
quota requirements applicable to the subject merchandise may be affected. Since part cate- 
gories are the result of international bilateral agreements which are the subject of frequent 
negotiations and changes, to obtain the most current information available, we suggest 
that you check, close to the time of shipment, the Status Report on Current Import Quotas 
(Restraint Levels), an issuance of the U.S. Customs Service, which is updated weekly and is 
available at the local Customs office. 

Due to the changeable nature of the statistical annotation (the ninth and tenth digits of 
the classification) and the restraint (quota/visa) categories, you should contact the local 
Customs office prior to importing the merchandise to determine the current status of any 
import restraints or requirements. 
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In accordance with 19 U.S.C. 1625, this ruling will become effective 60 days after its pub- 
lication in the CUSTOMS BULLETIN. Publication of rulings or decision pursuant to section 
625 does not constitute a change of practice of position in accordance with section 
177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1)). 

HUBBARD VOLENICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 





PROPOSED MODIFICATION OF RULING LETTER RELATING 
TO CLASSIFICATION OF WOMEN’S WOVEN GARMENTS 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed modification of tariff classification ruling 
letter. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to modify a ruling pertaining to the tariff 
classification of three women’s woven garments and their eligibility for 
preferential duty treatment under the North American Free Trade 
Agreement (NAFTA). Comments are invited on the correctness of the 
proposed ruling. 


DATE: Comments must be received on or before August 25, 1995. 


ADDRESS: Written comments (preferably in triplicate) are to be 
addressed to U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Commercial Rulings Division, 1301 Constitution Avenue, 
NW, Franklin Court, Washington, DC 20229. Comments submitted 
may be inspected at the Commercial Rulings Division, office of Regula- 
tions and Rulings, located at Franklin Court, 1099 14th Street, N.W, 
Suite 4000, Washington, DC. 


FOR FURTHER INFORMATION CONTACT: Cynthia Reese, Textile 
Classification Branch, (202-482-7094). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 
Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to modify a ruling pertaining to the tariff 
classification of three women’s woven garments and their eligibility for 
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preferential duty treatment under the North American Free Trade 
Agreement (NAFTA). The modification of this ruling, New York Ruling 
Letter (NYRL) 805791 of March 13, 1995, is specific to only one gar- 
ment, an ivory tank top, and its eligibility for preferential duty treat- 
ment under NAFTA. The garment was ruled as non-qualifying under 
NAFTA due to the presence of trim fabric from Korea. This decision was 
an error and Customs proposes to correct this error. The rationale for 
our decision is set forth in proposed Headquarters Ruling Letter (HRL), 
958103. 

NYRL 805791 is set forth in Attachment “A” to this document. Pro- 
posed HRL 958103 modifying NYRL 805791 is set forth in Attachment 
“B” to this document. Before taking this action, consideration will be 
given to any written comments timely received. 

Claims for detrimental reliance under section 177.9, Customs Regu- 
lations (19 CFR 177.9), will not be entertained for actions occurring on 
or after the date of public this notice. 


Dated: July 6, 1995. 


HUBBARD VOLENICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachments] 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
New York, NY, March 13, 1995. 


CLA-2-—62:S:N:NS:360 805791 
Category: Classification 
Tariff No.: 6206.40.3030 and 6211.43.0060 
Ms. BREN HAMILTON 
FRITZI CALIFORNIA 
199 First Street 
San Francisco, CA 94105-9990 


Re: The tariff classification and status under the North American Free Trade Agreement 
(NAFTA), of women’s blouses from Mexico; Article 509. 


DEAR Mr. HAMILTON: 

In your letter dated October 20, 1994, with additional information submitted on January 
4, 1995, you requested a ruling on the status of women’s blouses from Mexico under the 
NAFTA 

Three women’s garments, no style designations provided were submitted with your 
request. The PINK BUTTON FRONT BLOUSE is made from 57% acetate and 43% rayon 
woven fabric with trim of the same fabric composition. It features short sleeves, a rounded 
neckline, a full front opening secured by five buttons and a slightly cutaway front bottom. 
The BLACK DOT VESTED SHIRT b asingle garment that simulates in appearance a vest 
and a blouse. The white pullover garment is made from 52% acetate and 48% rayon woven 
fabric. Sewn to the front of this garment is a simulated vest attached at the shoulder and 
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side seams. It is made from 57% acetate and 43% rayon woven fabric. The simulated vest 
has a single button closure The IVORY TANK TOP is a sleeveless, pullover garment with 
2% inch wide straps and a curved hem bottom. It is made from 52% acetate and 48% rayon 
woven fabric with trim made of 100% rayon woven fabric. 

You provided the following information required to make a determination as to whether 
the garment qualifies as originating under the NAFTA. For each blouse, the fabric used in 
the construction of the garment is indicated to be “yarn forward”-USA”. By this, in the con- 
text of the NAFTA, the fibers are spun into yarn, and the yarn woven into fabric in the 
United States. Further, you indicate that the fabric for the interfacing and trim will be 
imported from Korea. However, the trim for the PINK BUTTON FRONT BLOUSE will be 
“yarn forward-USA”. 

The applicable tariff provision for the pink and black dotted blouses will be 6206.40.3040, 
Harmonized Tariff Schedule of the United States Annotated (HTSUSA), which provides 
for women’s or girls’ blouses, shirts and shirt-blouses: Of man-made fibers: Other, Other. 
Woman’s. The general rate of duty will be 28.4% ad valorem. 

The applicable tariff provision for the tank-styled garment will be 6211.43.0060, Harmo- 
nized Tariff Schedule of the United States Annotated (HTSUSA), which provides for Other 
garments, women’s or girls’: of man-made fibers: blouses, shirts and shirt-blouses, sleeve- 
less tank-styles and similar upper body garments, excluded from heading 6206. The gen- 
eral rate of duty will be 16.9% ad valorem. 

The pink and black dotted garments qualify for preferential treatment under the NAFTA 
because materials used in the production of the goods undergoes the change in tariff classi- 
fication required by General Note 12(t)/62.32, HTSUSA. The pink and black dotted gar- 
ments will be entitled to a 16.3% rate of duty under the NAFTA upon compliance with all 
applicable laws, regulations, andagreements. The ivory garment, however, does not qualify 
since the trim fabric, made in Koreea, does not undergo the appropriate change. 

You specifically questioned whether the garments would meet the requirements of the 
NAFTA, notwithstanding the trim that does not undergo the appropriate tariff shift, based 
on the de minimis rule. They do not. The de minimis rule specifically states: 


A good provided for in chapters 50 through 63, inclusive, of this schedule that does not 
originate because certain fibers or yarns used in the production of the component of 
the good that determines the tariff classification of the good do not undergo an applica- 
ble change in tariff classification, provided for in subdivisions (r),(s) and (t) of this 
note, shall nonetheless be considered to originate if the total weight of all such fibers or 
yarns in that component is not more than 7 percent of the total weight of that compo- 
nent, (HTSUS General note 12(f)(vi)) 


The de minimis exception is written specifically to allow for fibers or yarns that are an 
intrinsic part of the fabric, not for fabrics that are included in the garment itself. 

There is, however, another rule that does apply to the two originating garments, Chapter 
62, note 3 states: 


For purposes of determining the origin of a good of this chapter, the rule applicable to 
that good shall only apply to the component that determines the tariff classification of 
the good, and such component must satisfy the tariff change requirement set out in 
the rule for that good. If the rule requires that the good must also satisfy the tariff 
change requirement for visible lining fabrics listed in chapter rule 1 for this chapter, 
such requirement shall only apply to the visible lining fabric in the main body of the 
garment, excluding sleeves, which covers the largest surface area, and shall not apply 
to removable linings. 


Since the interfacing fabric is not the component that determines the classification, it does 
not have to meet the rule of origin, therefore, its presence will not prevent an otherwise 
originating garment from being considered originating. 

It is based on this same rule that the ivory garment does not originate. Both the trim and 
the garment itself are of fabrics that would be classified in the same HTS number, there- 
fore, both fabrics are components that determine the classification. Since the Korean trim 
fabric does not meet the specific rule, and since the de minimis rule does not apply to fabric, 
the garment would not originate. 

The tank top, however, may be subject to a reduced rate of duty based upon the Tariff 
Preference Levels (TPL) established in Section XI, Additional US Note 3(c) up to the 
annual quantities specified in subdivision (g)(ii) of note 3. Upon completion of the required 
documentation and up to the specified annual quantities, both styles may be eligible for the 
preferential rate of 16.3% ad valorem. 
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This ruling is being issued under the provisions of Part 181 of the Customs Regulations 
(19 C.ER 181). 

A copy of this ruling letter should be attached to the entry documents filed at the time 
this merchandise is imported. If the documents have been filed without a copy, this ruling 
should be brought to the attention of the Customs officer handling the transaction. 

Should you wish to request an administrative review of this ruling, submit a copy of this 
ruling and all relevant facts and arguments within 30 days of the date of this letter, to the 
Director, Office of Regulations and Rulings, U.S. Customs Service, 1301 Constitution Ave. 
N.W, Franklin Court, Washington, DC 20229. 

JEAN F. MAGUIRE, 
Area Director, 
New York Seaport. 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC 


CLA-—2 R:C:T 958103 CMR 
Category: Classification 
Tariff No.: 6211.43.0060 
Ms. BREN HAMILTON 


FRITZI CALIFORNIA 
199 First Street 
San Francisco, CA 94105-9990 


Re: Modification of New York Ruling Letter (NYRL) 805791 of March 13, 1995; Eligibility 
for duty preference under NAFTA; Article 509. 


DEAR Ms. HAMILTON: 

On March 13, 1995, Customs issued NYRL 805791 to you in which we ruled on the classi- 
fication of three women’s woven garments. Customs also ruled on the eligibility of the gar- 
ments for duty preference treatment under the North American Free Trade Agreement 
(NAFTA). Customs has reviewed our decision in NYRL 805791 and determined we erred in 
regard to NAFTA eligibility for one of the garments, specifically, the ivory tank top. Our 
reasons are set forth below. 


Facts: 


The garment in question, an ivory tank top, is made from 52 percent acetate and 48 per- 
cent rayon woven fabric with 100 percent rayon woven fabric trim. The garment is asleeve- 
less, pullover with ¥2-inch wide straps and a curved hemmed bottom. 

The tank top is made of fabric indicated to be “yarn forward-USA’, thatis, of fabric which 
was woven inthe United States from yarn produced in the United States. The fabric for the 
trim, however, is of Korean origin. 

The tank top is manufactured in Mexico from the U.S. fabric and Korean trim fabric. 


Issue: 
Does the ivory tank top qualify for preferential duty treatment under NAFTA? 
Law and Analysis: 


Chapter 4 ofthe NAFTA sets forth rules for determining whether an imported good qual- 
ifies as an originating good of aNAFTA country. A good that qualifies as an originating good 
is eligible for preferential tariff treatment as provided for under Article 302(2) and Annex 
302.2 of the NAFTA. The basic rules of origin in Chapter 4 of the NAFTA, as well as the 
specific rules of origin found in Annex 401 of the NAFTA, are set forth in General Note 12, 
Harmonized Tariff Schedule of the United States Annotated (HTSUSA). (See 58 Fed. Reg. 
69, 460, December 30, 1993). 

Subdivision (b) of General Note 12, HTSUSA, provides, in pertinent part: 
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For the purposes of this note, _ imported into the customs territory of the United 
States are eligible for the tariff treatment and quantitative limitations set forth in the 
tariff schedule as “goods originating in the territory of a NAFTA Party” only if— 


(i) they are goods wholly obtained or produced entirely in the territory of Can- 
ada, Mexico and/or the United States; or 

(ii) they have been transformed in the territory of Canada, Mexico and/or the 
United States so that— 


(A) except as provided in subdivision (f) of this note, each of the non-origi- 
nating materials used in the production of such goods undergoes a change in 
tariff classification described in subdivisions (r), (s) and (t) of this note or the 
rules set forth therein, or, 

(B) the goods otherwise satisfy the applicable requirements of subdivisions 
(r), (s) and (t) where no change in tariff classification is required, and the 
goods satisfy all other requirements of this note; or 


(iii) they are goods produced entirely in the territory of Canada, Mexico and/or 
the United States exclusively from originating materials. 

As state above, the ivory tank top is manufactured in Mexico from United States fabric 
which is made from United States yarn. Korean fabric is used as trim on the garment. The 
garment does not qualify under Note 12(b)(i) or (iii). Therefore, we must determine if the 
garment qualifies under Note 12(b)(ii)(A). Note 12(t) sets out the specific tariff shift rules 
for qualifying as an originating good. 

Customs classified the ivory tank top in NYRL 805791 in subheading 6211.43.0060, 
HTSUSA. Goods classified in this provision are subject to the tariff shift rule set out in 
Note 12(t)/62.35. That rule states: 


Achangeto subheadings 6211.31 through 6211.49 from any other chapter, except from 
headings 5106 through 5113, 5204 through 5212, 5307 through 5308 or 5310 through 
5311, chapter 54, or headings 5508 through 5516, 5801 through 5802 or 6001 through 
6002, provided that the good is both cut and sewn or otherwise assembled in the terri- 
tory of one or more of the NAFTA parties. 


In applying the above cited rule, Note 12(t)/62, Chapter rule 3, must also be applied. That 
rule states: 


For purposes of determining the origin of a good of this chapter, the rule applicable to 
that good shall only apply to the component that determines the tariff classification of 
the good and such component must satisfy the tariff change requirements set out in 
the rule for that good. If the rule requires that the good must also satisfy the tariff 
change requirements for visible lining fabrics listed in chapter rule 1 for this chapter, 
such requirement shall only apply to the visible lining fabric in the main body of the 
garment, excluding sleeves, which covers the largest surface area, and shall not apply 
to removable linings. 


It was in applying this rule, that Customs erred in NYRL 805791. It was correctly stated 

that the de minimis rule does not apply to the Korean trim fabric. The reason that the de 
minimis rule does not apply, is the same reason that the presence of the Korean trim does 
not preclude the ivory tank top from meeting the tariff shift rule set out in Note 12(t)/62.35, 
i.e, the rule applies only to the component that determines the tariff classification of the 
good. 
In determining the classification of the ivory tank top, the trim fabric is disregarded. For 
this reason, in applying Note 12(t)/62.35, the trim fabric is again disregarded and therefore 
does not have to meet the tariff shift rule because it is not the component that determines 
the classification of the garment. 

As the materials used in the production of the ivory tank top, excluding the trim, meet 
the tariff shift rule for garments classified in subheading 6211.43, Harmonized Tariff 
Schedule of the United States, the ivory tank top qualifies for preferential duty treatment 
under the NAFTA. 


Holding: 

The ivory tank top is classified in subheading 6211.43.0060, HTSUSA. The garment 
qualifies for preferential duty treatment under the NAFTA and is therefore dutiable at 
11.2 percent ad valorem as a product of Mexico. 


_ NYRL 805791 is modified to reflect the above analysis regarding the ivory tank top at 
issue. 
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The designated textile and apparel category may be subdivided into parts. If so, the visa 
and quota requirements applicable to the subject merchandise may be affected. Since part 
categories are the result of international bilateral agreements which are subject to fre- 
quent renegotiations and changes, to obtain the most current information available, we 
suggest you check, close to the time of shipment, the Status Report On Current Import 
Quotas (Restraint Levels), an internal issuance of the U.S. Customs Service which is 
updated weekly and is available for inspection at your local Customs office. 

Due to the changeable nature of the statistical annotation (the ninth and tenth digits of 
the classification) and the restraint (quota/visa) categories, you should contact your local 
Customs office prior to importation of this merchandise to determine the current status of 
any import restraints or requirements. 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 





PROPOSED REVOCATION OF RULING LETTERS RELATING 
TO TARIFF CLASSIFICATION OF TRAVEL SHEETS 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed revocation of tariff classification ruling 
letters. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to revoke two rulings pertaining to the tariff 
classification of certain travel sheets. Comments are invited on the cor- 
rectness of the proposed ruling. 


DATE: Comments must be received on or before August 25, 1995. 


ADDRESS: Written comments (preferably in triplicate) are to be 
addressed to U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Commercial Rulings Division., 1301 Constitution Avenue. 
N.W, (Franklin Court), Washington, DC 20229. Comments submitted 
may be inspected at the Commercial Rulings Division, Office of Regula- 
tions and Rulings, located at Franklin Court, 1099 14th St., N.W., Suite 
4000, Washington DC. 


FOR FURTHER INFORMATION CONTACT: Josephine Baiamonte, 
Textile Classification Branch, (202) 482-7058. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 
Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
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Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to revoke two rulings pertaining to the tariff 
classification of certain travel sheets. 

In District ruling letter (DD) 801305, dated September 6, 1994 and in 
Headquarters Ruling Letter (HQ) 956038, dated June 22, 1994, certain 
travel sheets were classified as other made up articles in subheadings 
6307.90.9989 and 6307.90.9986, Harmonized Tariff Schedule of the 
United States Annotated (HTSUSA), respectively. These ruling letters 
are set forth in “Attachment A” and “Attachment B”. Since the issuance 
of DD 801305 and HQ 956038, this office has revisited the classification 
of this type of merchandise and it is our opinion that the outcomes in 
DD 801305 and HQ 956038 are in error. 

At issue in this proposed revocation is whether this merchandise, i.e., 
the travel sheets, are more specifically provided for in heading 6302, 
HTSUSA. 

Customs intends to revoke DD 801305 and HQ 956038 to reflect 
proper classification of the travel sheets in heading 6302, HTSUSA, in 
the appropriate subheadings for other bed linen. Before taking this 
action, consideration will be given to any written comments timely 
received. Proposed Headquarters Ruling Letter (HQ) 957767 is set 
forth in “Attachment C” to this document. 

Claims for detrimental reliance under section 177.9, Customs Regu- 
lations (19 CFR 177.9), will not be entertained for actions occurring on 
or after the date of publication of this notice. 


Dated: July 7, 1995. 


HUBBARD VOLENICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachments] 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Newark, NJ, September 6, 1994. 


CLA-2-63:N:T:B1:G16 801305 
Category: Classification 


Tariff No.: 6307.90.9989 
Ms. BARBARA BoyD 


DESIGN SALT NORTH AMERICA 
PO. Box 1220 
Redway, CA 95560 


Re: The tariff classification of a travel sheet from China. 


Dear Ms. Boyp: 
In your letter dated August 12, 1994, you requested a tariff classification ruling. 
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The Double TravelSheet measures 70 inches by 86 inches. it opens on one side and has a 
hook and loop closure. There is a pocket for a pillow insert. It is specifically designed for use 
as a liner/insert for sleeping bags. It will be made of either 100 percent cotton, 100 percent 
silk, 100 percent cotton flannel or a 65/35 polycotton blend fabric. Asample was submitted. 

The applicable subheading for the travel sheet will be 6307.90.9989, Harmonized Tariff 
Schedule of the United States (HTS), which provides for Other made up articles * * * other, 
other. The rate of duty will be 7 percent ad valorem. 

This ruling is being issued under the provisions of Section 177 of the Customs Regula- 
tions (19 C.ER. 177). 

A copy of this ruling letter should be attached to the entry documents filed at the time 
this merchandise is imported. If the documents have been filed without a copy, this ruling 
should be brought to the attention of the Customs officer handling the transaction. 

KATHLEEN M. HaaGE, 
Area Director, 
Newark. 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC, June 22, 19965. 


CLA-—2 CO:R:C:T 956038 CC 
Category: Classification 


Tariff No.: 6307.90.9986 
HANS WURIAN 


DESIGN SALT NORTH AMERICA 
PO. Box 1220 
Redway, CA 95560 


Re: Classification of a sleeping bag liner; HRL 954416; Heading 6307. 


DEAR MR. WURIAN: 
This letter is in response to your inquiry, dated February 24, 1994, requesting the tariff 
classification of a sleeping bag liner. A sample was submitted for examination. 


Facts: 


You describe the merchandise at issue as-a sleeping bag liner for “mummy shaped 
(tapered) sleeping bags.” It measures 95 inches by 35 inches, but will be produced in a 
smaller size in the future. It is designed in two versions: with a top opening only and with an 
additional side opening. Both designs have a drawstring hood and a “boxed foot.” In addi- 
tion, the liner comes with a “stuff sack,” a drawstring bag that holds the liner. This mer- 
chandise is made in one of the following materials: 100 percent woven cotton, 100 percent 
silk, 100 percent cotton flannel, or 100 percent polyester. 

You state that this merchandise is designed specifically for use as a liner or insert for 
sleeping bags, to add warmth, comfort, and longevity to sleeping bags, and may be used asa 
replacement for sleeping bags in warmer weather. The subject merchandise is designed, 
manufactured, and advertised for use by campers and backpackers. 


Issue: 

How is the subject merchandise classified under the Harmonized Tariff Schedule of the 
United States Annotated (HTSUSA)? 
Law and Analysis: 


Classification of merchandise under the HTSUSA is in accordance with the General 
Rules of Interpretation (GRI’s), taken in order. GRI 1 provides that classification shall be 
determined according to the terms of the headings and any relative section or chapter 


otes. 
Heading 6306, HTSUSA, provides for tarpaulins, awnings and sunblinds; tents; sails for 
boats, sailboards or landcraft; camping goods. Heading 6307, HTSUSA, provides for other 
made up articles. 
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In Headquarters Ruling Letter (HRL) 954416, dated September 30, 1993, we ruled on 
the classification of a sleeping bag liner designed for additional warmth. We found in that 
ruling that the liner was an accessory to a sleeping bag. Since accessories to camping goods 
are not provided for in Heading 6306, we ruled that the liner was not classifiable in that 
heading. Instead, the merchandise of HRL 954416 was classified in Heading 6307. 

The submitted merchandise is designed for use with sleeping bags to provide additional 
warmth. It is therefore similar to the merchandise of HRL 954416. Consequently, it is simi- 
larly classified, in Heading 6307. 

The drawstring bag is also classifiable in Heading 6307. It is not more specifically pro- 
vided for in another heading. In addition, we have ruled that drawstring bags that are not 
specially shaped or fitted are classifiable in heading 6307. (See, e.g., HRL 954403, dated 
November 16, 1993.) The subject drawstring bag does not have special features that sug- 


gest it is designed to hold particular articles. Consequently, the drawstring bag is classifi- 
able in Heading 6307. 


Holding: 


Both the sleeping bag liner and the drawstring bag are classified under subheading 
6307.90.9986, which provides for other made up articles, other, other, other, other, other. 
The rate of duty is 7 percent ad valorem. No textile category is currently assigned to mer- 
chandise classified under this subheading. 

HUBBARD VOLENICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[ATTACHMENT C] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC 


CLA—2 R:C:T 957767 jb 
Category: Classification 
Tariff No.: 6302.21.9050, 6302.21.7050, 


6302.22.2030, and 6302.29.0010 
BARBARA BoyD 


DESIGN SALT NORTH AMERICA 
PO. Box 1220 
Redway, CA 95560 


Re: Request for reconsideration of DD 801305; Double TravelSheet sleeping bag liner; 
HQ 088149; HQ 089137; HQ 0891.34; heading 6302, HTSUSA. 


DEAR Ms. Boyp: 


In District ruling (DD) 801305, dated September 6, 1994, and Headquarter ruling (HQ) 
956038, dated June 22, 1994, concerning the classification of a travel sheet and double 
travel sheet, respectively, Customs classified the merchandise in heading 6307, HTSUSA. 
After careful review of those rulings, we have determined that they are in error. A sample 
was provided to this office for examination. 


Facts: 


The merchandise in question consists of a Double TravelSheet measuring 70 inches by 
86 inches, stated to be specifically designed for use as a liner/insert for sleeping bags. It 
opens on one side, has a Velcro closure, and features a pocket for a pillow insert. You state 
that the Double TravelSheet is designed specifically to add warmth, comfort and longevity 
to the sleeping bag used by backpackers and campers, and may be used asa replacement for 
sleeping bags during warm weather camping. It is made of either 100 percent cotton, 100 


percent silk, 100 percent cotton flannel or a 65 percent polyester/35 percent cotton blend 
fabric. 
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Issue: 


Whether the sleeping bag liner is properly classified in the appropriate provision in head- 
ing 6306, HTSUSA, heading 6302, HTSUSA, or in heading 6307, HTSUSA? 


Law and Analysis: 


Classification of merchandise under the Harmonized Tariff Schedule of the United 
States Annotated (HTSUSA) is governed by the General Rules of Interpretation (GRI). 
GRI 1 provides that classification shall be determined according to the terms of the head- 
ings and any relative section or chapter notes, taken in order. Merchandise that cannot be 
classified in accordance with GRI 1 is to be classified in accordance with subsequent GRI. 

The three plausible classification determinations for this type of merchandise are head- 
ings 6306, 6302 and 6307, HTSUSA. In HQ 088149, HQ 089137 and HQ 089134, the classi- 
fication determination centered on one specific item, i.e., the COCOON TRAVELSHEET 
(with one modification on the original design reflected in HQ 088149). That item was 
described as being a 100 percent woven cotton sleeping sack measuring 33 inches by 86 
inches and sewn together on three sides. The literature accompanying that merchandise 
advertised the TRAVELSHEET as “a washable sleeping environment to be used in hotels, 
hostels, hammocks and homes”. It was also indicated that the sleeping sack is intended to 
serve as a sleeping bag for travelers in warm countries. In all three of these rulings the mer- 
ee sam was classified in subheading 6302.21.2090, HTSUSA, in the provision for other 

ed linen. 

In HQ 956038 the sleeping bag liner was tapered to specifically fit the contours of sleep- 
ing bags. In addition it was stated that the liner was designed specifically for use as a liner 
or insert for sleeping bags, to add warmth, comfort and longevity to sleeping bags, and asa 
replacement for sleeping bags in warmer weather. This merchandise was classified in sub- 
heading 6307.90.9989, HTSUSA, as an other made up article. 

As we stated in HQ 088149, classification within heading 6306, HTSUSA, in the provi- 
sion for camping goods is not feasible: 


Sleeping bags are specifically excluded from the notes of this heading. Moreover, the 
goods of that heading encompass items that are made of very strong and sturdy materi- 
als suitable for use out of doors. Examples provided by the Explanatory Notes include 


canvas buckets, wash basins, ground-sheets (which are usual y waterproof to prevent 


ground moisture from seeping through to sleeping bags), an 


pneumatic mattresses 
and hammocks. 


Heading 6302, HTSUSA, provides for bed linen, table linen, toilet linen and kitchen 
linen. The Explanatory Notes to the Harmonized Commodity Description and Coding Sys- 
tem (EN) to heading 6302, HTSUSA, state: 


These articles are usually made of cotton or flax, but sometimes also of hemp, ramie 
or — fibres, etc.: they are normally of a kind suitable for laundering. They 
include: 

(1) Bed linen, e.g., sheets, pillow cases, bolster cases, eiderdown cases and mat- 
tress covers 

As we held in HQ 088149: 


The travel sheet considered herein is bed linen because it is exclusively used for sleep- 
ing, as indicated by the photographs and text of your descriptive literature. In addi - 
tion, itis lightweight cotton fabric and its suitability for laundering is characteristic of 
sheets, to which they are most closely related. However, the added features of the 
item’s construction (pillow pocket, sewn together edges) makes classification in the 
“other” subcategory appropriate. 


Heading 6307, HTSUSA, provides for other made up articles. This heading is a “basket 
provision” for goods which cannot be classified more specifically in the nomenclature. This 
is not the case with the subject merchandise. It is the opinion of this office that the sub- 
mitted Double TravelSheet, and the TravelSheet which was the subject of DD 801305, are 
more specifically provided for in heading 6302, HTSUSA, as other bed linen. 

Accordingly, upon review of the submitted sample and the corresponding advertise- 
ments, it is the opinion of this office that the subject Double TravelSheet and the Travel- 
Sheets which were the subject of HQ 088149, HQ 089137, HQ 0891.34 and HQ 956038, 
most resemble bed linen. No distinctions can be drawn based on “tapering”. Accordingly, 
consistent with the above stated rulings, DD 801305 and HQ 956038 will be revoked to 
reflect the correct classification in heading 6302, HTSUSA. 
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Holding: 


The merchandise at issue, the Double TravelSheet, if made of 100 percent cotton is cor- 
rectly classified in subheading 6302.21.9050, HTSUSA, which provides for bed linen, table 
linen, toilet linen and kitchen linen: other bed linen, printed: of cotton: other: not napped; 
other. The applicable rate of duty is 7.5 percent ad valorem and the quota category is 362. 

If made of 100 percent cotton flannel, the Double TravelSheet is correctly classified in 
subheading 6302.21.7050, HTSUSA, which provides for bed linen, table linen, toilet linen 
and kitchen linen: other bed linen: printed: of cotton: other: napped: other. The applicable 
rate of duty is 7.1 percent ad valorem and the quota category is 362. 

Ifmade of 65 percent polyester/35 percent cotton blend, the Double TravelSheet is classi- 
fied in subheading 6302.22.2030, HTSUSA, which provides for bed linen, table linen, toilet 
linen and kitchen linen: other bed linen printed: of man-made fibers: other; other. The 
applicable rate of duty is 12.8 percent ad valorem and the quota category is 666. 

If made of 100 percent silk, the Double TravelSheet is classified in subheading 
6302.29.0010, HTSUSA, which provides for bed linen, table linen, toilet linen and kitchen 
linen: other bed linen, printed: of other textile materials; containing 85 percent or more by 
weight of silk or silk waste. The applicable rate of duty is 8.6 percent ad valorem. 

The designated and apparel category may be subdivided into parts. If so, visa and quota 
requirements applicable to the subject merchandise may be affected. Since part categories 
are the result of international bilateral agreements which are subject to frequent renegoti- 
ations and changes, we suggest you check, close to the time of shipment, the Status Report 
on Current Import Quotas (Restraint Levels), an issuance of the Customs Service which is 
updated weekly and is available at the local Customs office. 

Due to the changeable nature of the statistical annotation (the ninth and tenth digits of 
the classification) and the restraint (quota/visa) categories, you should contact the local 
Customs office prior to importing the merchandise to determine the current status of any 
import restraints or requirements. 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 





U.S. Customs Service 


Proposed Rulemakings 


19 CFR Part 133 


RIN 1515—AB28 


COPYRIGHT/TRADEMARK/TRADE NAME PROTECTION; 
DISCLOSURE OF INFORMATION 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Notice of proposed rulemaking. 


SUMMARY: This document proposes to revise a previous proposal to 
amend the Customs Regulations to allow Customs to disclose to intel- 
lectual property rights owners sample merchandise and certain 
information regarding the identity of persons involved with importing 
merchandise that is detained or seized for suspected infringement of 
registered copyright, trademark, or trade name rights. The initial pro- 
posal is revised in response to comments received and to make the pro- 
posed regulatory amendments consistent with provisions of the North 
American Free-Trade Agreement (NAFTA) and the Uruguay Round 
Agreements Act relating to the disclosure of information to intellectual 
property rights owners. This document solicits comments regarding 
the revised proposal. 


DATES: Comments must be received on or before September 12, 1995. 


ADDRESS: Written comments (preferably in triplicate) may be 
addressed to the Regulations Branch, U.S. Customs Service, Franklin 
Court, 1301 Constitution Avenue, NW., Washington, DC 20229. Com- 
ments submitted may be inspected at Franklin Court, 1099 14th Street, 
NW—Suite 4000, Washington, DC. 


FOR FURTHER INFORMATION CONTACT: Karl Wm. Means, Intel- 
lectual Property Rights Branch, (202) 482-6957. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


On August 23, 1993, the Customs Service published a Notice of Pro- 
posed Rulemaking in the Federal Register (58 FR 44476) regarding the 
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disclosure to intellectual property rights (IPR) owners of sample mer- 
chandise and certain identifying information regarding the persons 
involved with importing merchandise that is either detained or seized 
for suspected infringement of registered copyright, trademark, or trade 
name rights. Thereafter, the United States, Canada, and Mexico 
entered into the North American Free-Trade Agreement (NAFTA) and, 
on December 8, 1994, the President signed the Uruguay Round Agree- 
ments Act (URAA) (Pub. L. 103-465, 108 Stat. 4809), both of which con- 
tain provisions pertaining to the protection of IPR. 

Chapter 17, Article 1718 of the NAFTA provides for the enforcement 
of IPR at the border and contains a provision concerning notification of 
trademark or copyright owners when Customs suspends the release of 
merchandise for suspected infringement. The provisions of Article 
1718 were not addressed by the North American Free Trade Imple- 
mentation Act (NAFTA Implementation Act)(December 8, 1993) 
(Pub.L. 103-182, 107 Stat. 2057) because, as stated in the Statement of 
Administrative Action (House Document 103-159, vol. 1, pp. 637-638, 
103d Cong., 1st Sess.), the United States was obligated to make changes 
in statute or regulation in only five limited areas. The notification pro- 
vision of Article 1718 was not one of those areas. Accordingly, while the 
Customs Service does not consider the regulatory changes proposed in 
this document to be specifically mandated by Article 1718 of the 
NAFTA or by the NAFTA Implementation Act, their inclusion in this 
proposal supports the enforcement principles reflected in Chapter 17 of 
the NAFTA. 

The URAA implements the Uruguay Round multilateral trade agree- 
ments negotiated under the General Agreement on Tariffs and Trade 
(GATT)—now the World Trade Organization (WTO). The GATT 
Agreement on Trade-Related Aspects of Intellectual Property Rights, 
as adopted by Congress (section 101(d)(15) of the URAA, 19 U.S.C. 
3511), establishes comprehensive standards for the protection of intel- 
lectual property and the enforcement of IPR in signatory countries; 
article 57 of this Agreement confers a right of inspection and informa- 
tion on IPR holders. 

Because the proposed rule of August 23, 1993, did not consider the 
expanded IPR owners notification requirements contained in article 
1718 of the NAFTA and article 57 of the GATT Agreement on Trade- 
Related Aspects of Intellectual Property Rights, Customs is publishing 
a revised notice of proposed rulemaking and solicits public comments. 
As the background information previously published in the August 23, 
1993, proposed rule continues to be applicable to this revised proposed 
rule, it is incorporated herein by reference. In summary, the back- 
ground stated that certain changes to § 133 of the Customs Regulations 
(19 CFR 133) were being proposed to codify the rules for disclosure of 
information to certain parties at interest in import transactions involv- 
ing infringement of trademarks and copyrights. Among the reasons 
stated for the proposed rule were the current haphazard availability of 
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such information to parties at interest through the lengthy and 
cumbersome Freedom of Information Act (FOIA) process; Customs 
interest in facilitating the parties’ private remedies for trademark and 
copyright infringement; and, the disparity among the current regula- 
tions for notification in situations of detention or seizure of trademark 
and copyright infringing merchandise. 

In addition to the changes required because of provisions contained 
in the NAFTA and GATT Agreement, Customs has revised the lan- 
guage of the proposed regulations in an effort to improve their clarity. 


ANALYSIS OF COMMENTS 


In response to the August 23, 1993 rulemaking proposal, Customs 
received 65 comments: 53 in favor of the proposal, 5 against the pro- 
posal, 5 in favor with a specific qualification or suggestion, and 2 sug- 
gested changes to the proposal without taking a position either for or 
against it. 

Each of the 53 responses in favor of the proposal had several elements 
in common. Most commenters noted the losses to private business each 
year due to the importation of infringing merchandise, and the private 
litigation required to deter such infringement. These commenters fur- 
ther noted the lack of information which is provided to IPR owners 
under the current regulations, and were in favor of additional informa- 
tion being disclosed to facilitate private enforcement actions. Com- 
menters also noted that the proposal would facilitate communication 
between IPR owners and Customs personnel when the assistance of the 
IPR owner is required to determine whether or not an imported article 
is genuine. 

Specific qualifications, suggestions and/or concerns are addressed 
below. 


Comment: 


One commenter requested that in addition to information provided 
when importers deny piracy of a recorded copyright (19 CFR 133.43), 
Customs disclose information when an importer does not deny piracy. 


Response: 


In those cases where an importer does not deny infringement under 
the procedures provided for in § 133.43 of the Customs Regulations 
(19 CFR 133.43) the merchandise is seized. As set forth in this revised 
proposal, § 133.42 would be amended to make mandatory the disclosure 
of the requested information to the IPR owner in such a seizure circum- 
stance. 


Comment: 


One commenter was in favor of disclosure only when a seizure action 
is indicated, and opposed to disclosure when merchandise is merely 
“suspected” of infringement. In contrast, another commenter 
requested that an importer’s identity be released when goods are 
detained as well as seized. 





48 CUSTOMS BULLETIN AND DECISIONS, VOL. 29, NO. 30, JULY 26, 1995 


Response: 


Customs only detains that merchandise for which there are reason- 
able grounds to believe that an infringement of IPR has occurred, or 
when in the words of the commenter “firm evidence” is present to sus- 
pect infringement. At the time of detention, Customs tries to determine 
whether sufficient grounds exist to believe that a substantive violation 
has occurred such that further action is warranted. In many cases Cus- 
toms cannot without the assistance of the IPR owner determine 
whether or not the imported article in fact bears genuine or infringing 
marks. Customs expects that the proposed regulations will provide Cus- 
toms personnel with the authority to consult IPR owners, thereby 
resulting in more accurate decisions regarding infringement. Further, 
given that, at the time of detention, Customs has not yet determined 
whether a violation has occurred, Customs believes that the premature 
release of an importer’s identity would be inappropriate. In addition, 
the constraints of the disclosure laws suggest that the importer’s rights 
against the release of such information make disclosure inappropriate. 
The proposal is structured to limit the disclosure of information in 
instances of detention in order to protect the rights of importers. 


Comment: 


Several commenters suggested that more information should be 
released than was proposed. Specifically, various commenters 


requested that information pertaining to the country of origin, the 
identity of the shipper, the means of transport, the identity of the broker 
(if any), dates of export/import, the port(s) of entry, and a description of 
the goods all be made available. 


Response: 


Regarding country of origin information, Customs agrees that this 
information, when available, should be disclosed to IPR owners. 
Accordingly, to the extent that country of origin information is avail- 
able from the documents submitted to Customs in the normal course of 
business, that information will be disclosed. For the purposes of the pro- 
posed regulation, country of origin is defined at 19 CFR 134.1(b). Also, 
the latter three types of information (dates of importation, the port of 
entry, and a description of the merchandise) will be included in every 
detention and seizure notification as a matter of course. 

However, regarding the other types of information (the identity of the 
shipper, the means of transport, and the date of export), in balancing 
the desires of the IPR owner against the disclosure limitations of the 
Freedom of Information Act (5 U.S.C. 552) and the Trade Secrets Act 
(18 U.S.C. 1905) and the potential workload of Customs personnel in 
providing such additional information, Customs considers such disclo- 
sure inappropriate. 

Regarding disclosure of the identity of the broker (if any), Customs 
response is set forth below in the response regarding the use of the term 
“importer.” 
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Comment: 
One commenter requested clarification on the timing of notices; i.e., 


when during the entry-detention-and-seizure process the notice would 
be provided. 


Response: 

Although the IPR provisions contained in the NAFTA and the GATT 
do not specify a minimum time frame for notification to IPR owners, 
Customs believes that notification within a 30-day time period provides 
notice in a manner consistent with the purpose of these commitments. 
Comment: 

Several commenters addressed the condition of sample merchandise 
provided under the proposed regulations. 

Response: 

The condition of samples sent to IPR owners will be as allowed under 
applicable disclosure laws. Thus, where no part of seized or detained 
merchandise comes within an exemption from disclosure, the sample 
provided the IPR owner will be as received by Customs. 

Comment: 

Comments were received with regard to the use of the term 
“importer” and the concern that an importer may in fact be a broker 
rather than “the party who actually caused the importation.” As a 


result, rights holders could be notified of the identity of a broker acting 
as importer rather than “the party who actually caused the 
importation.” 


Response: 


Customs recognizes that the term “importer” may include a broker 
under certain circumstances. However, Customs does not intend that 
nominal consignees should be included for the purposes of this 
regulation. 


Comment: 


One commenter suggested that the term “mark” should be defined by 
specific reference to section 5 of the Lanham Act (15 U.S.C. 1127). 


Response: 


While this comment is not relevant to the proposed regulations, Cus- 
toms notes that § 133.1 of the Customs Regulations (19 CFR 133.1) pro- 
vides for the recordation of trademarks registered under “the 
Trademark Act of March 3, 1881, the Trademark Act of February 20, 
1905, or the Trademark Act of 1946 (15 U.S.C. 1501, et seq.) except those 
registered on the supplemental register,” and further provides that a 
“status copy of the certificate of registration” shall be provided to Cus- 
toms at the time of recordation. Because these various Acts incorporate 
the definition of “mark” found at 15 U.S.C. 1127, which is referenced in 
provisions in Part 133 of the Customs Regulations, Customs believes 
that no further change to the proposed regulations is required. 
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Comment: 


One commenter opposed to the regulations suggested that the pro- 
posal would delay Customs in the clearing of shipments. 


Response: 


Customs disagrees that the proposed regulations will result in 
extended periods of detention, given the revised operating require- 
ments mandated by the Customs Modernization provisions (Title VI of 
the Act, the Mod Act). Because of the Mod Act, Customs must now pro- 
vide for a formal decision and notice of detention, and for either the sub- 
sequent seizure or release of those goods within a specified time frame. 
In the event that Customs does not act in accordance with the statute, 
the goods are treated as excluded from entry, and importers acquire by 
operation of law certain rights of action with regard to protest against 
the exclusion. 


Comment: 


Most of the comments in opposition suggested that the information 
released by Customs will be used by rights owners to obstruct or other- 
wise interfere with legitimate shipments, initiate spurious litigation, 
restrict legitimate parallel imports, and constitute the release of pro- 
tected business confidential information. 


Response: 
Customs does not intend to provide domestic rights owners open 


access to the Customs and/or shipping documents associated with 
either detained or seized merchandise. To the contrary, the proposed 
regulation is intended to define clearly the scope of permissible disclo- 
sure and to provide guidelines for the timely and necessary release of 
information. Customs sees no prolonged delays associated with such 
disciosure. One of Customs purposes in making such information avail- 
able is to facilitate rights owners’ pursuit of legal remedies for infringe- 
ment. However, rights owners are not expected to institute frivolous 
litigation, nor does Customs expect that legitimate trade, in parallel 
goods or otherwise, would be restricted under the current statutes and 
regulations which clearly make provision for such legitimate goods. 

Several commenters state that the effect of the regulatory change 
would be to “hand over” importers of parallel goods, thereby emasculat- 
ing the regulatory provisions for such goods. To the contrary, Customs 
expects that limited, direct contact with IPR owners regarding detained 
goods will allow the more timely and accurate identification of parallel 
imports, and that where the importation of such goods is allowed, the 
goods will be released more rapidly without additional disclosure. All 
parties with an interest in the parallel goods issue should be aware that 
Customs has no intention of allowing disclosure beyond that which is 
legally allowed, and no objective other than the quick and accurate 
identification of legitimate goods. When rights owners can assist Cus- 
toms in that task, every effort will be made to avail Customs of the 
opportunity. 
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CONCLUSION 


Based on the comments received and the subsequent entry into force 
of the NAFTA and GATT provisions regarding the notification rights of 
IPR owners (article 1718 of the NAFTA and section 101(d)(15) of the 
URAA), Customs has decided to revise the amendments to Part 133 of 
the Customs Regulations that were initially proposed on August 23, 
1993, as follows: to make mandatory the disclosure of certain informa- 
tion concerning detained and seized merchandise; to make specific a 
thirty-day time frame within which Customs will notify IPR owners of 
detention and seizure activities; and, to allow for the disclosure of coun- 
try of origin information and other items enumerated. 


COMMENTS 


Before adopting this proposal as a final rule, consideration will be 
given to any written comments timely submitted to Customs. Com- 
ments submitted will be available for public inspection in accordance 
with the Freedom of Information Act (5 U.S.C. 552), § 1.4 of the Trea- 
sury Department Regulations (31 CFR 1.4), and § 103.11(b) of the Cus- 
toms Regulations (19 CFR 103.11(b), on regular business days between 
the hours of 9 a.m. and 4:30 p.m. at the Regulations Branch, U.S. Cus- 
toms Service, 1099 14th Street, NW—Suite 4000, Washington, DC. 


THE REGULATORY FLEXIBILITY ACT 


Pursuant to the provisions of the Regulatory Flexibility Act (5 U.S.C. 
601 et seq.), it is certified that, if adopted, the proposed amendments will 
not have a significant economic impact on a substantial number of 
small entities. The amendments more fully carry out the intent of the 
law and confer a benefit on IPR owners in the enforcement of such 
rights. Accordingly, the proposed amendments are not subject to the 
regulatory analysis or other requirements of 5 U.S.C. 603 and 604. 


EXECUTIVE ORDER 12866 
This document does not meet the criteria for a “significant regulatory 
action” as defined in E.O. 12866. 
DRAFTING INFORMATION 


The principal author of this document was Gregory R. Vilders, Attor- 
ney, Regulations Branch. However, personnel from other offices partici- 
pated in its development. 


LIST OF SUBJECTS IN 19 CFR Part 133 


Copyright, Counterfeit goods, Customs duties and inspection, 
Imports, Reporting and recordkeeping requirements, Restricted mer- 
chandise, Trademarks, Trade names. 


PROPOSED AMENDMENTS TO THE REGULATIONS 


For the reasons stated above, it is proposed to amend part 133, Cus- 
toms Regulations (19 CFR part 133), as set forth below: 
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PART 133-TRADEMARKS, TRADE NAMES, AND COPYRIGHTS 


1. The general authority citation for part 133 would continue to read 
as follows: 


Authority: 17 U.S.C. 101, 601, 602, 603; 19 U.S.C. 66, 1624; 31 U.S.C. 
9701. 


2. It is proposed to amend § 133.22 by revising the section heading; 
adding a new paragraph (b); redesignating current paragraphs (b) and 
(c) as paragraphs (c) and (d); and revising the heading of new paragraph 
(c). The addition and revision to read as follows: 


§ 133.22 Procedure on detention of articles subject to 
restriction. 


* * * * * * * 


(b) Notice of detention and disclosure of information. When merchan- 
dise is detained, in order to obtain assistance in determining whether 
the item bears an infringing mark, Customs officers shall disclose to the 
owner of the trademark that merchandise has been detained and pro- 
vide the following information regarding the detained merchandise, if 
available, within thirty days, excluding weekends and holidays, of the 
date of detention: 

(1) a sample of the item bearing a suspected mark; 

(2) the quantity involved; 

(3) the name and address of the manufacturer; and 

(4) the country of origin of the merchandise if known. 

(c) Form of notice. * * * 

* * * * * * * 

3. It is proposed to amend § 133.23a by adding a new paragraph (c); 
redesignating current paragraph (c) as paragraph (d); and revising the 
section heading of and removing the first sentence in newly designated 
paragraph (d). The addition and revision to read as follows: 


§ 133.23a Articles bearing counterfeit trademarks. 


* * * * * * * 


(c) Notice to trademark owner. When merchandise is seized, Customs 
officers shall disclose to the owner of the trademark that merchandise 
has been seized and provide the following information regarding the 
seized merchandise within thirty days, excluding weekends and holi- 
days, of the date of seizure: 

(1) a sample of the item bearing the counterfeit mark; 

(2) the quantity involved; 

(3) the name and address of the manufacturer; 

(4) the country of origin of the merchandise if known; 

(5) the name and address of the exporter; and 

(6) the name and address of the importer. 


(d) Failure to make appropriate disposition. * * * 
* * * * * 
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4. It is proposed to amend § 133.42 by adding a new paragraph (d); 
and by redesignating current paragraph (d) as new paragraph (e). The 
revision to read as follows: 


§ 133.42 Infringing copies or phonorecords. 
* * * * * * * 

(d) Disclosure. When merchandise is seized under this section, Cus- 
toms officers shall disclose to the owner of the copyright that merchan- 
dise has been seized and provide the following information within 
thirty days, excluding weekends and holidays, of the date of seizure: 

(1) a sample of the piratical copy; 

(2) the quantity involved; 

(3) the name and address of the manufacturer; 

(4) the country of origin of the merchandise if known; 

(5) the name and address of the exporter; and 

(6) the name and address of the importer. 

* * * * * * * 

5. It is proposed to amend paragraph (b) of § 133.43 by revising the 
introductory text of paragraph (b); by adding new subparagraphs (b)(1) 
through (b)(4); and by redesignating current subparagraphs (b)(1) and 
(b)(2) as (b)(4)(i) and (b)(4)(ii). The addition and revision to read as 
follows: 


§ 133.43 Procedure on suspicion of infringing copies. 
* * * * * * * 


(b) Notice to copyright owner. If the importer of the suspected infring- 
ing copies or phonorecords files a denial as provided in paragraph (a) of 
this section, the district director shall furnish to the copyright owner 
within thirty days, excluding weekends and holidays, of the receipt of 
the importer’s denial: 

(1) a sample of the suspected piratical item; 

(2) the quantity involved; 

(3) the name and address of the importer; and 

(4) notice that the imported article will be released to the importer 
unless, within thirty days from the date of the notice, the copyright 
owner files with the district director: * * * 

* * * * * * * 
GEORGE J. WEISE, 
Commissioner of Customs. 


Approved: June 20, 1995. 
John P Simpson, 
Deputy Assistant Secretary of the Treasury. 


[Published in the Federal Register, July 14, 1995 (60 FR 36249)] 





54 CUSTOMS BULLETIN AND DECISIONS, VOL. 29, NO. 30, JULY 26, 1995 


19 CFR Part 102 


RIN 1515—AB19 
RIN 1515—AB34 


RULES FOR DETERMINING THE COUNTRY OF ORIGIN OF A 
GOOD FOR PURPOSES OF ANNEX 311 OF THE NORTH 
AMERICAN FREE TRADE AGREEMENT; RULES OF ORIGIN 
APPLICABLE TO IMPORTED MERCHANDISE 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Notice of proposed rulemaking. 


SUMMARY: On May 5, 1995, Customs published in the Federal Regis- 
ter a notice of proposed rulemaking that set forth proposed amend- 
ments to the interim Customs Regulations, published in the Federal 
Register on January 3, 1994, as T.D. 94-4, which established the rules 
for determining when the country of origin of a good is one of the parties 
to the North American Free Trade Agreement for purposes of Annex 
311 of that Agreement and republished, with some modifications, pro- 
posed amendments to the Customs Regulations to set forth uniform 
rules governing the determination of the country of origin of imported 
merchandise, which had also been published in the Federal Register on 
January 3, 1994. This document sets forth additional proposed amend- 
ments to the T.D. 94-4 interim regulations that were omitted from the 
May 5, 1995, notice of proposed rulemaking. Final action on the addi- 
tional proposals set forth in this document will be included in the final 
action taken on the T.D. 94-4 interim regulations as discussed in the 
May 5, 1995, document. 


DATES: Comments must be received on or before August 28, 1995. 


ADDRESSES: Written comments (preferably in triplicate) may be 
addressed to the Regulations Branch, U.S. Customs Service, Franklin 
Court, 1301 Constitution Avenue, N.W., Washington, DC 20229. Com- 
ments submitted may be inspected at the Regulations Branch, Office of 
Regulations and Rulings, Franklin Court, 1099 14th Street, N.W.,, Suite 
4000, Washington, DC. 


FOR FURTHER INFORMATION CONTACT: Sandra Gethers, Office 
of Regulations and Rulings (202-482-6980). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 
On January 3, 1994, Customs published T.D. 944 in the Federal Reg- 
ister (59 FR 110) setting forth interim regulations to establish rules for 
determining the country of origin of a good for purposes of Annex 311 of 
the North American Free Trade Agreement (NAFTA). The United 
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States, Canada and Mexico entered into the NAFTA on December 17, 
1992, and the provisions of the NAFTA were adopted by the United 
States with the enactment of the North American Free Trade Agree- 
ment Implementation Act, Public Law 103-182, 107 Stat. 2057. T.D. 
94-4 stated that the interim regulations were effective on January 1, 
1994, and also provided for a 90-day public comment period which was 
subsequently extended to July 5, 1994, by a notice published in the Fed- 
eral Register on March 11, 1994 (59 FR 11547). On February 3, 1994, a 
notice was published in the Federal Register (59 FR 5082) setting forth 
corrections to the interim regulations contained in T.D. 94-4. 

On January 3, 1994, Customs also published a document in the Fed- 
eral Register (59 FR 141) which proposed to amend the Customs Regu- 
lations to set forth uniform rules governing the determination of the 
country of origin of imported merchandise; this notice of proposed rule- 
making represented a refinement and replacement of an earlier pro- 
posal published in the Federal Register on September 25, 1991 (56 FR 
48448). This January 3, 1994, document proposed: (1) to amend § 102.0 
of the interim regulations published as T.D. 94-4 so that those interim 
regulations would apply not only for the purposes stated in Annex 311 
of the NAFTA but would also apply in the broader context of country of 
origin determinations “for purposes of the Customs and related laws 
and the navigation laws of the United States”; and (2) to amend various 
provisions within Parts 4, 10, 12, 134 and 177 of the Customs Regula- 
tions (19 CFR Parts 4, 10, 12, 184 and 177) to ensure that the rules con- 
tained in interim Part 102 would control wherever language requiring 
a country of origin determination appears in those other regulatory 
provisions. Thus, under this notice of proposed rulemaking the interim 
rules set forth in T.D. 94-4 would apply wherever a provision of the Cus- 
toms and related laws or the navigation laws or a regulation thereunder 
uses language such as “new and different article of commerce”, “wholly 
the growth, product, or manufacture”, “product of”, or “substantial . 
transformation” for purposes of establishing the criteria for country of 
origin of a good. The notice of proposed rulemaking provided for a 
90-day public comment period which was subsequently extended to 
July 5, 1994, by a notice published in the Federal Register on March 10, 
1994 (59 FR 11225). 

Since the January 3, 1994, notice of proposed rulemaking presented 
the same regulatory scheme as the rules contained in T.D. 94-4, each 
document referred to the other and stated that public comments sub- 
mitted in response to either document would be considered in connec- 
tion with the review of both documents. The notice of proposed 
rulemaking further indicated that the background section and interim 
Part 102 regulatory texts set forth in T.D. 94-4 were applicable to it. 
Thus, it was intended that the two documents be read together so that, 
following public notice and comment procedures, one final rule docu- 
ment could be derived from the interim and proposed rule documents, 
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consistent with the overall goal of promulgating uniform rules of origin 
for Customs and related purposes. 

Based on a review of the comments received in response to the 
interim and proposed rule documents published in the Federal Register 
on January 3, 1994, and as a result of independent internal review of the 
interim and proposed texts, Customs determined (1) that some clarifi- 
cation and further explanation of the intent behind the proposed uni- 
form rule concept should be provided and (2) that some changes should 
be made to the interim and proposed texts and that those changes 
should be the subject of public notice and comment procedures before 
proceeding to the final rule stage in this matter; the interim texts as 
published in T.D. 94—4 (and as subsequently corrected) were to remain 
in effect pending completion of such final rule action. In addition, Cus- 
toms concluded that public comments should be solicited regarding the 
appropriate use of a delayed effective date for any final rule that results 
from the interim and proposed rules, including any new proposed 
changes thereto. 

Accordingly, on May 5, 1995, Customs published in the Federal Regis- 
ter (60 FR 22312) a document that (1) provided supplemental back- 
ground information regarding the proposed uniform rule concept, 
(2) set forth proposals to amend the interim regulatory texts contained 
in T.D. 94-4 published at 59 FR 110 and corrected at 59 FR 5082, 
(3) republished (and thus replaced) all of the proposed regulatory 
amendments published at 59 FR 141 on January 3, 1994, with certain 
changes thereto, and (4) invited public comments on the appropriate 
effective date for a final rule on this matter. This May 5, 1995, document 
stated that it was the intention of Customs to address in that document 
only those comments submitted in response to the January 3, 1994, 
notices that involved substantive changes to the interim or proposed 
texts requiring further public comment procedures; other such pre- 
viously submitted comments would be addressed in an appropriate 
final rule or other document to be published at a later date. Comments 
would be accepted and considered in response to that document only in 
regard to (1) the proposed changes to the interim regulatory texts as dis- 
cussed and set forth therein, (2) all other proposed regulatory amend- 
ments as discussed and set forth therein which represented a 
substantive change to the proposals published on January 3, 1994, and 
(3) the final rule delayed effective date issue. Therefore, comments 
which concerned other issues involved in the January 3, 1994, docu- 
ments, or which did not otherwise relate to the new proposals set forth 
in the May 5, 1995, document, would not be accepted and considered by 
Customs. The May 5, 1995, document also stated that, for purposes of 
that document, the background sections of the January 3, 1994, interim 
and proposed rule documents were applicable except where otherwise 
required by a change set forth in that document. 

After publication of the May 5, 1995, notice of proposed rulemaking, 
additional issues came to the attention of Customs that warrant publi- 
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cation of additional proposed changes to the interim regulatory texts 
published in T.D. 944, with opportunity for public comment thereon. 
Final action on the additional proposals set forth herein will be 
reflected in the single final rule document intended, as stated in the May 
5, 1995, document, to cover both the T.D. 94—4 interim regulations and 
the proposals set forth in the May 5, 1995, document. Since the present 
document sets forth proposals that are in addition to the proposed 
changes to the T.D. 94—4 interim regulations contained in the May 5, 
1995, proposed rule document, the background section of that May 5, 
1995, document is applicable for purposes of this document except 
where otherwise required by a change set forth herein. Comments sub- 
mitted in response to this document will be accepted and considered 
only to the extent that they address specific proposals set forth herein; 
comments submitted in regard to matters raised in the May 5, 1995, 
proposed rule document that are not related to a specific proposal con- 
tained herein will remain subject to the public comment period speci- 
fied in that earlier document. The additional proposed changes set forth 
in this document are discussed below. 


ADDITIONAL PROPOSED CHANGES TO THE INTERIM TEXTS 


Subheadings 3808.10 and 3808.20-3808.90 (insecticides, fungicides, 
herbicides, rodenticides, and pesticides): 

The interim rule for subheading 3808.10 allows a change to this sub- 

heading from any other subheading, except from subheading 1302.14, 


2916.19 or 2917.19. On the other hand, the interim rule for subhead- 
ings 3808.20 through 3808.90 allows a change to these subheadings 
from any other subheading, including any subheading within the 
group. Except in the case of mixtures of two or more active ingredients 
of Chapter 28 or 29, the production process for goods of heading 3808 
involves standardized dilution. The bulk insecticide, fungicide, herbi- 
cide, rodenticide, or pesticide of Chapter 28 or 29, i.e., the active ingredi- 
ent, is diluted with inert ingredients or solvents and packaged for retail 
sale. However, the essential character of these products of heading 3808 
is imparted by the bulk organic chemical compounds of Chapter 28 or 
29. Therefore, it is proposed to revise the rules for subheadings 3808.10, 
3808.20, 3808.30 and 3808.90 to disallow changes, to products of head- 
ing 3808 consisting of only one active ingredient, from insecticides, fun- 
gicides, herbicides, rodenticides, or pesticides of Chapter 28 or 29 (the 
rule for disinfectants of subheading 3808.40 would remain the same as 
in the interim texts). This proposed change makes clear that Customs is 
maintaining its longstanding position that origin changes will not 
result from the mere dilution, with inert ingredients, of these chemicals 
which are classified in bulk, undiluted form in Chapter 28 or 29, 
whether or not the standardized dilution is coupled with packaging for 
retail sale. See, e.g., HRL 555604 dated March 29, 1990. In fact, opera- 
tions consisting of “mere dilution with water or another substance that 
does not materially alter the characteristics of the material” and “sim- 
ple * * * packaging without more than minor processing”, are already 
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identified under interim § 102.17 as non-qualifying operations, and 
thus any tariff shifts resulting solely from the operations described 
above would not confer origin. Hence, these proposed changes merely 
clarify and make more predictable the origin results that would be 
reached in the tariff shift circumstances described above. 

In addition, in the case of a mixing of different types of active ingredi- 
ents of Chapter 28 or 29 which become a product of subheading 3808.30 
or 3808.90, it is further proposed to revise the rules for these subhead- 
ings to also allow a change from any other subheading in cases where a 
Chapter 28 or 29 ingredient of domestic origin constitutes no less than 
40 percent by weight of the total Chapter 28 or 29 chemical compound. 


New Chapter 72 Note: 


It is proposed to add a Note to the Chapter 72 rules to allow a change 
of origin as a result of cold reduction (cold rolling) of hot-rolled, flat- 
rolled steel products. Cold reduction is a cold-working process which 
causes a significant reduction in the thickness of hot-rolled, flat-rolled 
products and which changes the crystalline structure of the steel prod- 
uct by elongating it. As consistently expressed in rulings issued over the 
past 10 years, it is the position of Customs that this operation results in 
a substantial transformation of the hot-rolled, flat-rolled steel product. 
Thus, under the foregoing circumstances, notwithstanding the specific 
tariff shift rules for these goods, when cold-rolled steel is produced from 
cold reduction of hot-rolled, flat-rolled steel, the country of origin of the 
steel product will be the country in which the cold reduction (cold rol- 
ling) process occurred. 


COMMENTS 


Before adopting the proposed amendments as a final rule, consider- 
ation will be given to any written comments (preferably in triplicate) 
timely submitted to Customs. Comments submitted will be available 
for public inspection in accordance with the Freedom of Information 
Act (5 U.S.C. 552), § 1.4, Treasury Department Regulations (31 CFR 
1.4), and § 103.11(b), Customs Regulations (19 CFR 103.11(b)), on reg- 
ular business days between the hours of 9:00 a.m. and 4:30 p.m. at the 
Regulations Branch, Office of Regulations and Rulings, Franklin 
Court, 1099 14th Street, N.W., Suite 4000, Washington, DC. 


EXECUTIVE ORDER 12866 


This document does not meet the criteria for a “significant regulatory 
action” as specified in E.O. 12866. 


REGULATORY FLEXIBILITY ACT 


Pursuant to the provisions of the Regulatory Flexibility Act (5 U.S.C. 
601 et seq.), it is certified that, if adopted, the proposed amendments will 
not have a significant economic impact on a substantial number of 
small entities. Accordingly, the proposed amendments are not subject to 
the regulatory analysis or other requirements of 5 U.S.C. 603 and 604. 
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DRAFTING INFORMATION 
The principal author of this document was Francis W. Foote, Office of 


Regulations and Rulings, U.S. Customs Service. However, personnel 
from other offices participated in its development. 


LIST OF SUBJECTS IN 19 CFR Part 102 

Customs duties and inspections, Imports, Reporting and recordkeep- 

ing requirements, Rules of origin, Trade agreements. 
PROPOSED AMENDMENTS TO THE REGULATIONS 

For the reasons stated above, it is proposed to amend Part 102, Cus- 

toms Regulations (19 CFR Part 102), as set forth below. 
PART 102—RULES OF ORIGIN 

1. The authority citation for part 102 is revised to read as follows: 
Authority: 19 U.S.C. 66, 1202 (General Note 20, Harmonized Tariff 
Schedule of the United States), 1624, 3314. 


2.In § 102.20, the table is amended by removing the entry for HTSUS 
3808.20-3808.90 under Section VI, by adding a Chapter 72 Note under 
Section XV, and by adding and revising the following HTSUS entries in 
numerical order to read as follows: 


§ 102.20 Specific rules by tariff classification. 
* * * * 


* * 





HTSUS Tariff shift and/or other requirements 


3808.10 A change to subheading 3808.10 from any 
other subheading, except from subheading 
1302.14 or from any insecticide of Chapter 28 
or 29. 


3808.20 A change to subheading 3808.20 from any 
other subheading, except from fungicides of 
Chapter 28 or 29. 


3808.30 A change to subheading 3808.30 from any 
other subheading, except from herbicides, 
antisprouting a and plant-growth 
regulators of Chapter 28 or 29; or 

A change to a mixture of subheading 3808.30 
from any other subheading, provided that 
the mixture is made from two or more active 
ingredients and a domestic active ingredient 
constitutes no less than 40 percent by weight 
of the total active ingredients. 


3808.40 A change to subheading 3808.40 from any 
other subheading. 


3808.90 A change to subheading 3808.90 from any 
other subheading, except from rodenticides 
and other pesticides of Chapter 28 or 29; or 

A change to a mixture of subheading 3808.90 
from any other subheading, provided that 
the mixture is made from two or more active 
ingredients and a domestic active ingredient 
constitutes no less than 40 percent by weight 
of the total active ingredients. 

* * * * 
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Chapter 72 Note: Notwithstanding the specific rules of this chapter, 
hot-rolled flat-rolled steel which is cold-reduced (by cold rolling) shall 
be treated as a good of the country in which the cold-rolled steel is pro- 
duced. 
* 


* * * * * * 


GEORGE J. WEISE, 
Commissioner of Customs. 


Approved: June 19, 1995. 
JOHN P. SIMPSON, 
Deputy Assistant Secretary of the Treasury. 


[Published in the Federal Register, July 12, 1995 (60 FR 35878)] 





19 CFR Part 162 


RIN 1515—AB72 
SEARCH WARRANTS 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Notice of proposed rulemaking. 


SUMMARY: This document proposes to amend the Customs Regula- 
tions by removing a regulation limiting the authority of Customs offi- 
cers to whom search warrants are issued. The current regulation 
restricts such officers from removing letters, documents and other 
records in certain circumstances. The regulation is inconsistent with 
the current state of the law. 


DATES: Comments must be received on or before September 11, 1995. 


ADDRESSES: Written comments (preferably in triplicate) may be sub- 
mitted to the Regulations Branch, Office of Regulations and Rulings, 
U.S. Customs Service, 1301 Constitution Avenue, NW, Washington, DC 
20229. Comments submitted may be inspected at the Regulations 
Branch, Office of Regulations and Rulings, 1099 14th Street, NW., Suite 
4000, Washington, DC. 


FOR FURTHER INFORMATION CONTACT: Lars-Erik Hjelm, Office 
of the Chief Counsel (202-927-6900). 
SUPPLEMENTARY INFORMATION: 


BACKGROUND 


Section 162.14, Customs Regulations (19 CFR 162.14) provides that 
Customs officers to whom a search warrant is issued may not remove 
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letters, other documents and records, unless such letters, other docu- 
ments and records are instruments of crime which are seized pursuant 
to a lawful arrest. The authority for this regulation, which has been in 
effect since at least 1915, is 19 U.S.C. 1595. Until 1986, § 1595 only 
authorized Customs to obtain warrants for merchandise. 

In 1986, § 1595 was expanded to allow Customs to seize “* * * any 
document * * * which is evidence of a violation of * * * any law enforced 
or administered by the United States Customs Service.” Pub. L. 99-570, 
October 27, 1986. 

Another statute indicating that the authority of Customs officers 
with warrants to seize documents has expanded is 19 U.S.C. 1589a(2). 
This statute makes it clear that Customs officers have authority for any 
warrant, including a Federal Rules of Criminal Procedure Rule 41 war- 
rant. A Rule 41 warrant can be issued for documents constituting evi- 
dence of crimes. See Pub. L. 98-573, October 30, 1984; Fed. R. Crim. 
Proc. Rule 41. The sources cited clearly indicate Congress’ intent to 
provide Customs with the authority to search for and seize documen- 
tary evidence. 

The Supreme Court has made it clear that officers may seize incrimi- 
nating evidence in plain view during the course of a lawful search. See 
United States v. Thompson, 495 F. 2d 165 (DC Cir. 1974); United States v. 
Michaelian, 803 F. 2d 1042 (9th Cir. 1986). Also see Horton v. California, 
496 U.S. 128 (1990), in which the Supreme Court held that the Fourth 
Amendment does not prohibit the warrantless seizure of evidence in 
plain view even though the discovery of the evidence was not inadver- 
tent. Although inadvertence is a characteristic of most legitimate plain- 
view searches, it is not a necessary condition. 


PROPOSAL 


Inasmuch as § 162.14, Customs Regulations, no longer reflects the 
state of the law regarding the search and seizure authority of Customs 
officers, Customs intends to delete § 162.14 from the Customs 
Regulations. 


COMMENTS 


Before adopting this proposal, consideration will be given to any 
written comments timely submitted to Customs. Comments submitted 
will be available for public inspection in accordance with the Freedom 
of Information Act (5 U.S.C. 552), § 1.4, Treasury Department Regula- 
tions (31 CFR 1.4), and § 103.11(b), Customs Regulations (19 CFR 
103.11(b)), on regular business days between the hours of 9:00 a.m. and 
4:30 p.m. at the Regulations Branch, Suite 4000, 1099 14th Street, NW, 
Washington, DC. 


AUTHORITY 


This change is proposed under the authority of 5 U.S.C. 301 and 
19 U.S.C. 66, 1624. 
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THE REGULATORY FLEXIBILITY ACT AND EXECUTIVE ORDER 12866 


Pursuant to the provisions of the Regulatory Flexibility Act (5 U.S.C. 
601 et seq.) and based upon the information set forth above, it is certified 
that the proposed change in the regulations will not have a significant 
economic impact on a substantial number of small entities. Accord- 
ingly, the proposed change is not subject to the regulatory analysis or 
other requirements of 5 U.S.C. 603 and 604. 

This document does not meet the criteria for a “significant regulatory 
action” as specified in Executive Order 12866. 


DRAFTING INFORMATION 


The principal author of this document was Janet L. Johnson, Regula- 
tions Branch. However, personnel from other offices participated in its 
development. 


GEORGE J. WEISE, 
Commissioner of Customs. 


Approved: June 20, 1995. 
JOHN P. SIMPSON, 
Deputy Assistant Secretary of the Treasury. 


[Published in the Federal Register, July 12, 1995 (60 FR 35881)] 
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Decisions of the United States 
Court of International Trade 





(Slip Op. 95-120) 


SKF USA INc. AND SKF INDUSTRIE S.PA., PLAINTIFFS v. UNITED STATES, 


DEFENDANT, AND TORRINGTON CO., AND FEDERAL-MOGUL CORP, 
DEFENDANT-INTERVENORS 


Court No. 92-07-00513 
(Dated July 5, 1995) 


ORDER AFFIRMING REMAND RESULTS 


TSOUCALAS, Judge: This Court, having remanded this case to the 
Department of Commerce, International Trade Administration (“Com- 
merce”), on January 20, 1995 (Slip Op. 95-6), to apply the US. inland 
insurance rate to inventory value instead of the unit price, and Com- 
merce having done so as reported in its remand results dated April 21, 
1995, it is hereby 

ORDERED that the remand results in this case are affirmed; and it is 
further 


ORDERED that since all other issues have been decided, this case is 
dismissed. 
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(Slip Op. 95-121) 


SKF USA Inc. AND SKF GMBH, PLAINTIFFS v. UNITED STATES, 
DEFENDANT, AND TORRINGTON CO., AND FEDERAL-MOGUL CORP, 
DEFENDANT-INTERVENORS 


Court No. 92—07-—00514 
(Dated July 5, 1995) 


ORDER AFFIRMING REMAND RESULTS 


TSOUCALAS, Judge: This Court, having remanded this case to the 
Department of Commerce, International Trade Administration (“Com- 
merce”), on January 25, 1995 (Slip Op. 95-8), to apply the US. inland 
insurance rate to inventory value instead of the unit price, and Com- 
merce having done so as reported in its remand results dated April 25, 
1995, it is hereby 

ORDERED that the remand results in this case are affirmed; and it is 
further 


ORDERED that since all other issues have been decided, this case is 
dismissed. 





(Slip Op. 95-122) 


SKF USA Inc. AND SKF (U.K.) LTD., PLAINTIFFS v. UNITED STATES, 


DEFENDANT, AND TORRINGTON CO., AND FEDERAL-MOGUL. CORP, 
DEFENDANT: INTERVENORS 


Court No. 92—07—00515 
(Dated July 5, 1995) 


ORDER AFFIRMING REMAND RESULTS 


TsoucaLas, Judge: This Court, having remanded this case to the 
Department of Commerce, International Trade Administration (“Com- 
merce”), on January 31, 1995 (Slip Op. 95-11), to apply the U.S. inland 
insurance rate to inventory value instead of the unit price, and Com- 
merce having done so as reported in its remand results dated April 25, 
1995, it is hereby 


ORDERED that the remand results in this case are affirmed; and it is 
further 


ORDERED that since all other issues have been decided, this case is 
dismissed. 





U.S. COURT OF INTERNATIONAL TRADE 


(Slip Op. 95-123) 


SKF USA Inc. AND SKF FRAncgE, S.A., PLAINTIFFS v. UNITED STATES, 
DEFENDANT, AND TORRINGTON CO., AND FEDERAL-MOGUL Corp, 
DEFENDANT-INTERVENORS 


Court No. 92—07-—00516 
(Dated July 5, 1995) 


ORDER AFFIRMING REMAND RESULTS 


TSOUCALAS, Judge: This Court, having remanded this case to the 
Department of Commerce, International Trade Administration (“Com- 
merce”), on February 8, 1995 (Slip Op. 95-16), to (1) apply the U.S. 
inland insurance rate to inventory value instead of the unit price, and 
(2) recalculate certain home market indirect selling expenses, and Com- 
merce having done so as reported in its remand results dated April 25, 
1995, it is hereby 

ORDERED that the remand results in this case are affirmed; and it is 
further 

ORDERED that since all other issues have been decided, this case is 
dismissed. 





(Slip Op. 95-124) 


SKF USA INc. AND SKF SvERIGE AB, PLAINTIFFS, v. UNITED STATES, 
DEFENDANT, AND TORRINGTON CO., AND FEDERAL-MOGUL CORP, 
DEFENDANT- INTERVENORS. 


Court No. 92-07—00517 
(Dated July 5, 1995) 


ORDER AFFIRMING REMAND RESULTS 


TSOUCALAS, Judge: This Court, having remanded this case to the 
Department of Commerce, International Trade Administration (“Com- 
merce”), on January 31, 1995 (Slip Op. 95-13), to apply the U.S. inland 
insurance rate to inventory value instead of the unit price, and Com- 
merce having done so as reported in its remand results dated April 25, 
1995, it is hereby 

ORDERED that the remand results in this case are affirmed; and it is 
further 

ORDERED that since all other issues have been decided, this case is 
dismissed. 
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Copyright/trademark/trade name protection; disclosure of information; 
solicitation of comments; part 133, CR amended 

NAFTA, Annex 311; rules for determining country of origin; solicitation 
of comments; part 102, CR amended 

Search warrants issued to Customs officers; solicitation of comments; 
part 162, CR amended 


U.S. Court of International Trade 
Slip Opinions 


Slip Op. No. 
SKF USA Inc. and SKF France, S.A. v. United States 


SKF USA Inc. and SKF GmbH v. United States 

SKF USA Inc. and SKF Industrie S.p.A. v. United States 
SKF USA Inc. and SKF Sverige AB v. United States 
SKF USA Inc. and SKF (U.K.) Ltd. v. United States 

U.S. G.P.O. 1995-387-567-00047 











